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1. Preliminary observations about Article 8

The respect for private and family life is a fundantal right protected in the
European Convention for the Protection of HumanhRigand Fundamental Freedoms
(ECHR) under Article 8. This provision aims essalhfi to prevent any arbitrary
interference by the public authorities in the prevaand family sphere of every
individual. This international instrument was adeapin 1950 within the framework of
the Council of Europe and nowadays legally bindsStates, granting effective human
rights protection and, in particular, guaranteeiagpect for the family life of almost
800 million peoplé.

Article 8 ECHR reads as follows:

1. Everyone has the right to respect for his pe\atid family life, his home and

his correspondence.

! The instant paper corresponds to the communicatiesented, on the 24th of August of 2009, at the 5
World Congress on Family Law & Children’s Rightsaliax, Canada.

% The Council of Europe, based in Strasbourg, wasded on 5 May 1949 by ten countries (Belgium,
Denmark, France, Holland, Ireland, Italy, LuxemlmpuNorway, Sweden and UK). In August 1949,
Greece and Turkey joined this organization. Cutyemany other countries are also part of the Cdunc
of Europe, namely, by date of accession: Icelardi @armany (1950), Austria (1956), Cyprus (1961),
Switzerland (1963), Malta (1965), Portugal (1978pain (1977), Liechtenstein (1978), San Marino
(1988), Finland (1989), Hungary (1990), Poland 9®Bulgaria (1992), Slovakia, Slovenia, Estonia,
Lithuania, Slovakia and Romania (1993), Andorra9d)9 Albania, Latvia, Moldova, Former Yugoslav
Republic of Macedonia and Ukraine (1995), Russiadédration and Croatia (1996), Georgia (1999),
Armenia and Azerbaijan (2001), Bosnia-Herzegovi2®0@), Serbia (2003), Monaco (2004) and
Montenegro (2007).

% In general, on the ECHRsee inter alia, PETER VAN DIJK ET AL., THEORY AND PRACTICE OF THE
EUROPEAN CONVENTION ON HUMAN RIGHTS, (Kluwer Law International 2006) [hereinafteriiR,
THEORY AND PRACTICE]; FREDERIC SUDRE, DROIT EUROPEEN ET INTERNATIONAL DES DROITS DE
L'HOMME (Presses Universitaires de France 2005) [herein&fDRE, DROIT EUROPEEN; CLARE OVEY

& ROBIN WHITE, JACOBS AND WHITE, THE EUROPEAN CONVENTION ON HUMAN RIGHTS (Oxford
University Press 2002) [hereinafter HIWE, JACOBS AND WHITE]; SERGIO BARTOLE ET AL,
COMMENTARIO ALLA CONVENZIONE EUROPEA PER LA TUTELA DEI DIRITTI DELLUOMO E DELLE LIBERTA
FONDAMENTALI (CEDAM 2001); BACKBURN & POLAKIEWICZ, FUNDAMENTAL RIGHTS IN EUROPE THE
EUROPEAN CONVENTION ON HUMAN RIGHTS AND ITS MEMBER STATES, 1995-2000 (Oxford University
Press 2001); BvID J. HARRIS ET AL, LAW OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS
(Butterworths 1995).



2. There shall be no interference by a public autthavith the exercise of this

right except such as is in accordance with the &wl is necessary in a

democratic society in the interests of nationaluség public safety or the

economic well-being of the country, for the prevemtof disorder or crime, for
the protection of health or morals, or for the potion of the rights and
freedoms of others.

This provision possesses a dual structure commonother substantive
provisions of the ECHR: the first paragraph defittes scope of the protected right —
the right to respect for private and family life, this case — and the second paragraph
lays down on which grounds Member States may legiely interfere with the
enjoyment of such right.

The first step that the European Court of HumarhRigEur. Ct. H.R%has to
take in Article 8 ECHR claims is to analyse whettiex relationship described by the
applicant can be characterized as “family life” oay in that case will the situation fall
under the scope of this provision. Once a situadiotiamily life” has been established,
the Eur. Ct. H.R. will determine whether there hasn an interference with the right to
respect for family life or if the Member State rag@ositive obligation and failed to act.
Lastly, if concluding that there was an interfereioc omission by the Member State in
question, the Eur. Ct. H.R. will examine whethewds justified under paragraph 2 of
Article 8 and, accordingly, whether it was in aaamce to the law, necessary in a
democratic society or pursued any of the legitinates set out in this paragraph.

The vagueness of the expression “respect for grigatl family life” has raised
considerable interpretive problems in the casedétine Eur. Ct. H.R., which has been

reflected in the way it as dealt with Article 8ial& throughout time. Also, considering

“ |t should be noticed that until 1998 claims welsmalecided by the now-defunct European Commission
of Human Rights (Eur. Comm’'n H.R.).



that the ECHR is “a living instrument which mustib&rpreted in the light of present
day conditions® and that it is “intended to guarantee not righist tare theoretical or
illusory but rights that are practical and effeeti¥ the Eur. Ct. H.R. has clearly opted
for a dynamic or evolutive interpretation. Indedlde case-law of the Eur. Ct. H.R.
indicates the wording of this provision has comessume different meanings in the
light of the changing social, moral and culturatt@ans of modern European sociéty.

For the sake of the effective protection of thérigp private and family life, the
Eur. Ct. H.R. has dynamically interpreted the cstg concepts of “private life” and
“family life”. This has allowed a substantial exgaon of the scope of Article 8.
Therefore, realities once not (meant to be) covénethe protective shield created by
the drafters of the Convention, as the adulteramsil§,? the transsexual’s right to
marry? the environmeri or the right of minorities to maintain their tréidnal way of
life,™* are now protected. The impact of the adoptionvafwive interpretation of the
notions in question is, therefore, very significant

In addition, the dynamic interpretation of the témaspect” has let the Court to
read into Article 8 not only traditional, negatigbligations (by which a Member State

must abstain from interfering with the enjoymenttos$ right to private and family life),

® Tyrer v. the United Kingdom, 26 Eur. Ct. H.R. (s&) § 31 (1978)See also, mutatis mutandMarckx

v. Belgium, 31 Eur. Ct. H.R. (ser. A) § 41 (197Rges v. the United Kingdom, 106 Eur. Ct. H.R. (#r.

8 47 (1986); Johnston and Others v. Ireland, 112 €u H.R. (ser. A) § 53 (1986); Christine Goodwin
the United Kingdom, 2002-VI Eur. Ct. H.R § 75.

All the Eur. Ct. H.R. decisions and judgments citadove and below are available at
http://www.echr.coe.int/ECHR/EN/Header/Case-Law/HDCYHUDOC+database/.

® Airey v. Ireland, 32 Eur. Ct. H.R. (ser. A) § 21979).

" For more details about the evolutive interpretatid the Convention given by the Strasbourg organs,
seeFrédéric SudreA propos du dynamisme interprétatif de la Cour @éenne des droits de I'homme
28 LA SEMAINE JURIDIQUE 1365 (Juillet 2001); Francois Rigauknterprétation consensuelle et
interprétation évolutivein L' INTERPRETATION DE LACONVENTION EUROPEENNE DES DROITS DE HOMME

41 (Frédéric Sudre ed., Bruylant 1998).

8 SeeJohnston and Others v. Ireland, 112 Eur. Ct. HsBx. (A).

® SeeChristine Goodwin v. the United Kingdom, 2002-VIrEGt. H.R.

19 Seel 6pez Ostra v. Spain, 303-C Eur. Ct. H.R. (ser(1994).

* SeeChapman v. the United Kingdom, 2001-I Eur. Ct. H.R.



but also positive obligations, namely substarifivand procedurdl (by which a
Contracting State must take action to secure ti@yemrent of the right enshrined). The
use of a dynamic interpretation has, thus, beeenéis$ to carry out an extension of the
content of the right to respect for private andifpdife. **

Furthermore, in close relation with the emergent@asitive obligations and
also to ensure the effectiveness of the right sefeted, the Eur. Ct. H.R. has
established that there may as well be obligatiorseture an individual’s right “even in
the sphere of the relations of individuals betwéleemselves®® Consequently, the
Strasbourg Court recognised the “horizontal effectDrittwirkung of the Convention,
simultaneously expanding the application of Artig&

The above considerations, although quite concreesuficient to reveal that the

Eur. Ct. H.R has shown great generosity in grani@ggl protection to new forms of

12 For example, to legally recognise the family rielaship between an unmarried mother and her child
born out of wedlock, as in Marckx v. Belgium, 31rECQt. H.R. (ser. A) (1979), or to provide legal
recognition of the new gender acquired by transaisxwho undergo gender re-assignment surgery, as in
Christine Goodwin v. the United Kingdom, 2002-VIrEGt. H.R.

13 For example, to ensure that natural fathers iete\in the adoption’s decision-making process eif th
children, as in Keegan v. Ireland, 290 Eur. Ct. H(Ber. A) (1994), or to ensure the sufficient
involvement of parents in the decision-making psscieading to the taking of their children into jb
care, as in W. v. the United Kingdom, 121 Eur.KCR. (ser. A) (1987).

14 This principle was set out by the Court in the tkarv. Belgium, 31 Eur. Ct. H.R. (ser. A) § 31 (997
when it stated that Article 8 “does not merely cemhe state to abstain from such interferences: in
addition to this primary negative undertaking, theray be positive obligations inherent in an ‘effex
respect’ for family life”. In this case in partiaul the Court read into Article 8 a positive obtiga to
adopt legal measures to ensure the integration aifild born out of wedlock into the single mother’s
family from the moment of birth.

On positive obligations under the Conventieag e.g, SUDRE, DROIT EUROPEEN supranote 3, at 234-
45; Keir Starmer,Positive obligations under the Convention UNDERSTANDING HUMAN RIGHTS
PRINCIPLES 139, 139-59 (J. Jowell QC & J. Cooper ed., HartliBhing 2001); Dean Spielmann,
Obligations positives et effet horizontal des dsfions de la conventigrin L' INTERPRETATION DE LA
CONVENTION EUROPEENNE DES DROITS DE'HOMME 133, 133-51 (Frédéric Sudre ed., Bruylant 1998)
[hereinafter SpielmannQbligations positivds Frédéric Sudre,Les obligations positives dans la
jurisprudence européenne des droits de I'homB8 REVUE TRIMESTRIELLE DES DROITS DE IHOMME
363-84(Juill. 1995).

5%, and Y. v. The Netherlands, 91 Eur. Ct. H.Rr.(29 § 23 (1985) (condemning the Contracting State
because its criminal law did not provide means lmctv a sexual assault upon a mentally handicapped
young woman could be the subject of a criminal casion).

16 SeeSUDRE, DROIT EUROPEEN supranote 3, at 402; Carlo Russhrticle 8 § 1 in LA CONVENTION
EUROPEENNE DES DROITS DE'HOMME: COMMENTAIRE ARTICLE PAR ARTICLE 305, 320-21 (Louis-
Edmond Pettiti et al. ed., Economica 1999p5CQUES VELU & RUSEN ERGEC CONVENTION
EUROPEENENE DES DROITS DE'HOMME 533-534 (Bruylant 1990). In general, about the rizuntal
effect” of the ConventiorseeSpielmannQObligations positivessupranotel4, at 151-74.



“family life” by interpreting extensively paragragdhof Article 8 ECHR. Conversely, in
relation to paragraph 2, the Strasbourg Court hess lparticularly deferential to the
Contracting States: in the absence of Europeanecsns, the Court has felt forced to
allow Member States a wide margin of appreciatiorassessing the necessity of an
interference with the right guaranteed and, theegfit has been less assertive in
protecting such right’ Thus, the dynamic interpretation of paragraph fickr 8 has
been refrained by the use of the “margin of appitean” doctrine within the context of
paragraph 2.

Finally, it should be added that Article 8 mustrbad in conjunction with other
articles, such as Article 12 on the right to maang found a family, Article 14 on the
right to non-discrimination, Article 5 of the SewlenProtocol on equality between

spouses, and Article 1 of the First Protocol onriglet to property.

2. The concept of “family life”
As already alluded to above, in assessing an allegdation of Article 8, the

Court begins by investigating if the relationshigsdribed by the applicant constitutes

" For instance, in the case X, Y and Z v. the UnKéugdom, 1997-11 Eur. Ct. H.R., although the Eur.
Ct. H.R. considered that there was family life begw a female-to-male transsexual, his female partne
and her child born by artificial insemination, ftessed the lack of any common European standahd wi
regard to the granting of parental rights to traraals when reasoning about the State’s failuraltav
the female-to-male transsexual to be register@deatather of that child and, therefore, decideat there
had been no violation of Article 8.

On the margin of appreciation doctrirgge inter alia, Clare Ovey,The margin of appreciation and
article 8 of the Conventign19 Hum. RTs. L. J. 10 (1998); Pierre LambertMarge nationale
d’appréciation et contrdle de proportionnaljtén L’ INTERPRETATION DE LA CONVENTION EUROPEENNE
DES DROITS DE [LHOMME 63 (Frédéric Sudre ed., Bruylant 1998);1A45 KASTANAS, UNITE ET DIVERSITE
NOTIONS AUTONOMES ET MARGE DAPPRECIATION DESETATS DANS LA JURISPRUDENCE DE LACOUR
EUROPEENNE DES DROITS DE'HOMME, (Bruylant 1996); Eva Brem3he margin of appreciation doctrine
in the case-law of the European Court if Human Righahr. 56 1-2 ZITSCHRIFT FURAUSLANDISCHES
OFFENTLICHES RECHT UND VOLKERRECHT 240 (1996); KWWARD CHARLES YOUROW, THE MARGIN OF
APPRECIATION DOCTRINE IN THE DYNAMICS OF THEEUROPEANHUMAN RIGHTS JURISPRUDENCE (Kluwer
Law International 1996).



“family life”. Thus, the protection granted by Aste 8 requires the existence of a
“family”. 18

Since the authors of the Convention did not detteconcept of “family” or the
concept of “family life”, it is for the Strasbour@ourt to determine case-by-case what
constitutes a “family” under the Convention. Ashtly argued by Frédéric Sudre, this
indeterminacy of the concepts of “family” and “pay”, in conjunction with the
evolutive interpretation, led the Eur. Ct. H.R tpracess of expansion and dilution of
the concept of "family life?

In this process of construction of the conceptfafily life” under Article 8, the
Eur. Ct. H.R begins by pointing out that a lawfuldagenuine marriage undoubtedly
gives rise to family lifé¢° However, as the Eur. Ct. H.R. often stressesntt®n of
family under this provision “may encompass otler facto‘family’ ties where the
parties are living together outside of marriggeMoreover, for the purposes of Article
8, no distinction should be made between famili@sed on matrimony and those that
are not, as a different standpoint would be coptrar Article 14%? In addition,
generally, the relationship between parents and tieldren constitutes family life
starting from the moment of birth and by the veagtfof it, regardless of being a child
born in or out of wedlock®

The Strasbourg Court has made it clear that “thstexce or non-existence of

‘family life’ is essentially a question of fact demding upon the real existence in

'8 Seeinter alia, Marckx v. Belgium, 31 Eur. Ct. H.R. (ser. A) § @D79).

19 Frédéric SudreRapport Introductif — La “construction” par le jugeuropéen du droit au respect de la
vie familiale in LE DROIT AU RESPECT DE LA VIE FAMILIALE AU SENS DE A CONVENTION EUROPEENNE
DES DROITS DE [HOMME 11, 11-17 (Frédéric Sudre ed., Bruylant 2002) dhefter Sudre Raport
Introductif].

% Abdulaziz, Cabales and Balkandali v. the Unitedd¢iom, 94 Eur. Ct. H.R. (ser. A) § 62 (1985).

I Keegan v. Ireland, 290 Eur. Ct. H.R. (ser. A) §(2894).See, mutatis mutanti&roon and Others v.
the Netherlands, 297-C Eur. Ct. H.R. (ser. A) §B8#04); Elsholz v. Germany, 2000-VIII Eur. Ct. H&.
43; Lebbink v. the Netherlands, 2004-IV Eur. CtRHS 34.

22 Marckx v. Belgium, 31 Eur. Ct. H.R. (ser. A) § @B79).

% Keegan v. Ireland, 290 Eur. Ct. H.R. (ser. A) §994).



practice of close personal tiés”Several relevant factors may be considered irrcal
demonstrate that the relationship invoked by thgliegnt has sufficient constancy to
create “family life”, e. g, whether the couple live togetherthe length of their
relationship?® whether they have demonstrated their commitmeneach other by
having children togeth&t, whether there are elements of financial and/gchpslogical
dependency involving more than normal emotionas’tieor even whether there is
regular visitation by the parefit.

Consistent with this, and according to the Eur. BR, “family life” may
embrace stable heterosexual relationships, asaseliological ties between a parent
and a child, whether they arise from a mono-patghebi-parentaf or an adulteroié

relationship, as long as the ties are sufficieadlibge and effective.

24 Brauer v. Germany, Eur. Ct. H.R. § 30 (2008¢e, mutatis mutanditebbink v. the Netherlands,
2004-IV Eur. Ct. H.R. § 36; K. and T. v. FinlandjrECt. H.R. § 150 (2001).

% SeeJohnston and Others v. Ireland, 112 Eur. Ct. HsBr.(A) §§ 56, 72 (1986); Keegan v. Ireland, 290
Eur. Ct. H.R. (ser. A) § 45 (1994). It should beeth however, that the European Court consideits tha
cohabitation is not always necessary. For exanipBerrehab v. the Netherlands, 138 Eur. Ct. HsRr.(
A) 8§ 21 (1988), the Court held that “family lifeXisted even if the parents were not living togetdethe
time of the child’s birth. Furthermore, the facathafter the divorce or breakup not all membershef
family live together any more does not put an emdheir family life nor constitutes an obstacleit®
creation. In Elsholz v. Germany, Eur. Ct. H.R. (@Q&.g, although the parents were no longer living
together, the father maintained regular contach Wit son and, accordingly, the Court considered th
there was “family life” between them.

% See, e.g.Quintana Zapata v. Spain, App. No. 34615/97, 98«. Comm’'n H.R. Dec. & Rep 139
(1998) (holding that anore uxoriorelationship that lasted 65 years constituted ubtily “family
life”).

" See, e.g.Kroon and Others v. the Netherlands, 297-C EurHR. (ser. A) (1994) (considering that
although the couple had never live together, they & long-standing relationship and had four chiidr
and therefore the Court found that they had “fariig/ within the scope of Article 8).

% See, e.gEmonet and Others v. Switzerland, Eur. Ct. H.R7§207), (founding “additional factors of
dependence other than normal ties of affectiomi¢esithe first applicant, due to a serious illndwsd teft
her paraplegic, needed to be cared by her biolbgicther and her adoptive father, respectively sdco
and third applicants).

*% Giil v. Switzerland, 1996-1 Eur. Ct. H.R. § 33

%0 Marckx v. Belgium, 31 Eur. Ct. H.R. (ser. A) § @B79).

31 McMichael v. the United Kingdom, 307-B Eur. CtRd(ser. A) (1995).

%2 Kroon and Others v. the Netherlands, 297-C EurHQR. (ser. A) (1994).



Relationships between near relatives, as thoseeeatsiblings® or between
grandparents and grandchild?&ror even between uncles/aunts and nephews/nteces,
may likewise fall within the protective scope oftite 83°

With regard to recomposed families, the Eur. CR.Hound,e.g, inK. and T. v.
Finland, that family ties, within the meaning of Article &cluded the relationship
between a child and his social father, who wasi¢wvith the biological mother of that
same child”’

The notion of “family life”, in the Strasbourg Cdlsr view, also comprises the
link between adoptive parents and their adoptivigdan>® With regard to fostering
relationships, the Strasbourg Court seems to firat these relationships constitute
“family life” within the meaning of Article 8° even though it has not had the

opportunity to rule directly on this matt&.

% See, e.g.Moustaquim v. Belgium, 193 Eur. Ct. H.R. (ser. AP91), (stating that there was “family
life” between the applicant and his siblings).

% See e.g, Vermeire v. Belgium, 214-C Eur. Ct. H.R. (ser. @p91) (concerning the exclusion of a
grandchild from the estate of a grandparent sdbelyause of the “illegitimate” nature of the affiitm
between them).

% See, e.g.Boyle v. the United Kingdom, 282-B Eur. Ct. H.Re(sA) (1994) (where the applicant
complained about the denial of access to his nepldw had been taken into public care, because
British law did not envisage this possibility).

% |n this regard, the Court held in the Marckx Juégmthat “family life”, in the sense of Article 8,
“includes at least the ties between near relativfes, instance those between grandparents and
grandchildren, since such relatives may play aidenable part in the family"SeeMarckx v. Belgium,
31 Eur. Ct. H.R. (ser. A) § 45 (1979).

37K. and T. v. Finland, Eur. Ct. H.R. §§149, 150Q2D

% Pini, Bertani and Others v. Romania, 2004-V Eur.HCR. §§ 146, 148. In fact, in this case the @our
favoured a simple link, arising from a lawful andngine adoption, over the clode factoties factor,
since, although there was no cohabitation nor dgweént of sufficientlyde factoclose ties between
adopted children and adoptive parents before er #ie adoption orders, the simple “potential et
arising from a lawful and genuine adoption, wasadly worthy of the protection granted by Article 8.

% SeeRieme v. Sweden, 226-B Eur. Ct. H.R. (ser. A) §7992).

40 But seeCecilia and Lisa Eriksson v. Sweden, App. No. BI83, Eur. Comm’'n H.R. 64 (1988)
(Schermers, dissenting) (holding that “[nJormalilgere will be family life (as of fact) between fest
parents and their children” and “[t]he strengtttta$ family life depends on factual circumstanced,an
particular, on the duration and the age of thedchild on the relationship between duration and)age”
See alsdz6rguli v. Germany, Eur. Ct. H.R. § 44 (2004).



Polygamous marriages may also create “family lgatl, hence, may be entitled
to the protection granted by Article*8notwithstanding the fact that it does not seem to
be an obligation to recognise polygamous uniorfsrasal marriage$?

The Eur. Ct. H.R. has also combined the “suffidiectose interpersonal ties”
factor to the “appearance of a family” factor, irder to determine the existence of
“family life” between people not bound by blood, miage or adoptiof®

By way of example, irX, Y and Z v. the United Kingdorthe Eur. Ct. H.R.
stated thatde facto family ties linked X, a female-to-male transsexuaho had
undergone gender reassignment surgery, Y, a wowigm,whom X had lived for 18
years to all appearances as her male partner, aidsZhild as a result of artificial
insemination by a donor. In fact, the Court notkdt tin this case there was a clear
social appearance of a traditional family, sincéhb$ and Y had applied jointly for
treatment by artificial insemination, and X had mhaeevolved throughout that process
and had play the role of Z’s “father” in every respsince his birtf?

In sum, according to the well established casedawhe Strasbourg Court, in
the case of married couples and children who are oor out of wedlock, and in the
case of other close family relationships, the geaness of the family ties is presumed,
even if subject to proof to the contrdryThus, while the mere existence of a biological
link may not be sufficient to trigger the protectigranted by Article 8, the absence of
biological ties does not preclude the existencdaatily life, as long as either the
“sufficiently close interpersonal ties” or the “agyance of a family” criterion is

verified.

“1See, e.gE.A. and A.A v. the Netherlands, App. No. 14501/89 Eur. Comm’n H.R. Dec. & Rep 118
(1992).

“2 SeeAlam and Khan v. the United Kingdom, App. No. 2888, 1968 Y.B. Eur. Conv. H.R. 788 (Eur.
Comm’n H.R.).

43 Sudre Raport Introductif supranote 19, at 21.

4 X, Y and Z v. the United Kingdom, 1997-I Eur. €.R §§ 35-37.

“> DK, THEORY AND PRACTICE, supranote3, at 694.



And what does not constitute family life under Alei 8?

The protective shield of Article 8 does not encosgplne mere desire to found a
family, either by marrying, as the Strasbourg Caainted out inAbdulaziz, Cabales
and Balkandali v. the United Kingdgfhor having the opportunity to adopt children, as
this Court stressed ifretté v. Franc&’. Moreover, a relationship between a fiancé and
fiancée does not in itself constitute “family lifé"

In addition, the European Commission of Human Rigbok the view that the
sperm donor “that donates sperm only to enable mamoto become pregnant through
artificial insemination does not of itself give tdenor a right to respect for family life
with the child”*

As regards homosexual relationships, considefiregdifferent views of the
Member States in relation to this issue, they ateiy be protected as “family life”. The
Convention institutions have, indeed, reiterateat tidespite the modern evolution of
attitudes towards homosexuality”, a stable homoakexelationship between two
women or two men does not give rise to family afed hence does not fall within the
scope of the right to respect for family life, giiag them, nevertheless, protection
under the concept of “private lifé°.

The uncertainty and the coexistence of the conadpizrivacy” and “family” in
Article 8 has also led the Court to blur the bougdzetween them, which resulted, on
numerous occasions, in the emergency of the nebudoncept of “respect for private

and family life”, including the right to establigind develop interpersonal relations. It

“8 Abdulaziz, Cabales and Balkandali v. the Unitedd¢iom, 94 Eur. Ct. H.R. (ser. A) § 62 (1985).

4" Fretté v. France, 2002-I Eur. Ct. H.R § 32 (réogll when called to rule on adoption by single
homosexuals, that the Convention does not guarahieeright to adopt as such and, in addition,
emphasizing that “the right to respect for famife Ipresupposes the existence of a family and doés
safeguard the mere desire to found a famil\Bge alsd.B. v. France, Eur. Ct. H.R. § 41 (2008).
“8\Wakefield v. the United Kingdom, App. No. 11373/86 Eur. Comm’n H.R. Dec. & Rep 225 (1990).
49 J.R.M. v. the Netherlands, App. No. 16944/90, &4 Eomm’'n H.R. Dec. & Rep 120 (1993).

¥ See, e.g.Ro6sli v. Germany, App. No. 28318/95, 85-A Eunn@n’n H.R. Dec. & Rep 149, 151
(1996).
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is, indeed, within the scope of the concept of fexs for private and family life” that
the Strasbourg Court has granted protection undielé 8 to rights such as the right to
a safe environment, the right of a minority to maintain a traditionaay of life>? the
right to identity? the right to personal histoR,and even the right to return the body of
a young child to her parents for bereaveniént.

This broad interpretation of the right to respemt frivate and family life has
undoubtedly permitted the extension of the protecshield of this provision and,
therefore, also ensured its vitality. However, tlagproach has equally led to a
progressive dilution of the specificity and predmsmindaries of the concept of “family

life”. °°

°l See, e.g.L.6pez Ostra v. Spain, 303-C Eur. Ct. H.R. (ser.8Ab1 (1994) (finding that “severe
environmental pollution may affect individuals’ igal well-being and prevent them from enjoyingithe
homes in such a way as to affect their private famdily life adversely, without, however seriously
endangering their health"Bee alsoMoreno Gémez v. Spain, 2004-X Eur. Ct. H.R. § &ierra and
Others v. Italy, 1998-I Eur. Ct. H.R. § 57; Powetid Rayner v. the United Kingdom, 172 Eur. Ct. H.R.
(ser. A) § 40 (1990).

*2 See, e.gChapman v. the United Kingdom, 2001-I Eur. Ct. H8RZ3 (holding that measures affecting
the stationing of caravans may affect the applisaiability to maintain her identity as Gipsy arallead
her private and family life in accordance with thadition”).

%3 See, e.g.Burghatz v. Switzerland, 280-B Eur. Ct. H.R. (s&).§ 24 (considering that, although the
Convention does not include any specific provismn names, a person’s hame, which is a mean of
personal identification and of linking to a familgoncerns his or her private and family lif€ee also
Stjerna v. Finland, 299-B Eur. Ct. H.R. (ser. A38(1994); Guilot v. France, 1996-V Eur. Ct. H.R2E
Unal Tekeli v. Turkey, 2004-X Eur. Ct. H.R. § 42.

* See, e.g.Gaskin v. the United Kingdom, 160 Eur. Ct. H.R.r(9% §§ 41, 49 (1989) (stating that the
authorities’ failure to grant unimpeded acceshdpplicants social service case records inteffeith

his right to respect for his private and famile)if

%> SeePannullo and Forte v. France, 2001-X Eur. Ct. H.R1 (finding that the authorities’ delay — seven
months — in returning the body of a young child wieaal died in hospital to her parents constituted an
unjustified interference with their right to prieaand family life).

*% For more details about the evolutionary case-seanstruction of the concept of “family lifesee,
inter alia, Hans DaneliusReflections on some important Judgements of thegean Court of Human
Rights regarding family lifen FAMILY LIFE AND HUMAN RIGHTS 153 (Peter Lgdrup & Eva Modvar ed.,
Gyldendal 2004) [hereinafter DanelilReflectiony GILLES DUTERTRE, KEY CASE — LAW EXTRACTS:
EUROPEANCOURT OFHUMAN RIGHTS 268-93(Council of Europe Publishing 2003); MI'E, JACOBS AND
WHITE, supra3, at 217-24; Sudréraport Introductif supral19, at 11-54; DNNA GOMIEN ET AL., LAW
AND PRACTICE OF THEEUROPEAN CONVENTION ON HUMAN RIGHTS AND EUROPEAN SOCIAL CHARTER
239-253(Council of Europe Publishing 1999) [hereinafteoMBEN, LAW AND PRACTICE]; Jane Liddy,
Current topic: the concept of family life under ERHL EUR. HuM. RTs. L. REv. 15 (1998); David
Feldman,The developing scope of article 8 of the Europeanv@ntion on Human Right8 EUR. Hum.
RTs. L. REV. 265 (1997); Vincent Coussirat-Coustélra, notion de famille dans les jurisprudences de la
Commission et de la Cour européennes des droifgldenme in INTERNATIONALISATION DES DROITS DE
L'HOMME ET EVOLUTION DU DROIT DE LA FAMILLE 45 (1996).
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3. De facto families and the respect for familydif

The Court has repeatedly emphasised, as noted abavéfamily life” does not
only encompasse jurefamily relationships, traditionally based on mageabut also
sufficiently closede factofamily ties, where the parties are living togetloeitside
marriage>’ Moreover, the Court has stressed that ArticleaRen in conjunction with
Article 14, does not distinguish between legallynialised families and natural
families®

In regard tochildren born out of wedlogkdespite recognising “that support and
encouragement of the traditional family is in itdebitimate or even praiseworthy®,
the Strasbourg Court, considering the socio-cultdeaelopments in this field and the
existence of consensus across the Contracting sStatefavour of eradicating
discrimination against “illegitimate” childrefl, has upheld the principle that no
distinction should be made between children bormrirout of wedlock. Indeed, the
Court has stated that “very weighty reasons nedzktput forward before a difference
in treatment on the ground of birth out of wedl@an be regarded as compatible with
the Convention®* Furthermore, in this regard, the Court has susthithat Member
States have a positive obligation to ensure thatild born out of wedlock enjoys the
same legal status as the a child born in wedtbck.

In the leading casklarckx v. Belgiumin which the applicants — an unmarried

mother and her child born out of wedlock — commdinabout the denial to an

" See supraote 21.

%8 See, e.g.Marckx v. Belgium, 31 Eur. Ct. H.R. (ser. A) § 31979); Mazurek v. France, 2000-II Eur.
Ct. H.R. 8 30; Pla and Puncernau v. Andorra, 2004840r. Ct. H.R. § 62.

%9 Marckx v. Belgium, 31 Eur. Ct. H.R. (ser. A) § @I979).See, mutatis mutandislazurek v. France,
2000-II Eur. Ct. H.R. § 50.

% See, e.gMazurek v. France, 2000-1I Eur. Ct. H.R. § 52, § Wize v. Austria, 126 Eur. Ct. H.R. (ser.
A) 8§ 41 (1987); Marckx v. Belgium, 31 Eur. Ct. H®er. A) § 41 (1979).

®. Pla and Puncernau v. Andorra, 2004-VIII Eur. CIRH61.See, mutatis mutandigize v. Austria, 126
Eur. Ct. H.R. (ser. A) 8§ 41 (1987); Mazurek v. Fr@n2000-I1 Eur. Ct. H.R. § 49.

%2 SeeJohnston and Others v. Ireland, 112 Eur. Ct. HsB. (A) § 74 (1986).
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“illegitimate” child of both legal relations witthé parents of the mother, and of rights
equal to those of “legitimate” children, the Coleld that:

[W]hen the State determines in its domestic legatesn the regime applicable

to certain family ties such as those between ananmed mother and her child,

it must act in a manner calculated to allow thosecerned to lead a normal
family life.®*

The Court also noted that the State has a choicstwdus means, but, in its
actions, it “must avoid any discrimination groundeubirth”®*

The existence of these positive obligations waenratied by the Eur. Ct. H.R. in
Johnston and Others v. Irelapavhich concerned the recognition of the family-law
relationship between a child and her parents whitdcoot marry due to the prohibition
of divorce in Ireland at the time. In this caseg tGourt pointed out that, although
Article 8 did not oblige a State to implement antigp divorce, it required the State to
place a child born out of wedlock, “legally and isdlg, in a position akin to that of a
legitimate child®®

In addition, the Strasbourg Court applied the ppilecof non-discrimination to
matters regarding patrimonial rights as well. Acliog to the Eur. Ct. H.R., the concept
of “family life” does not comprise only “social, mal or cultural relations”; it also
includes “interests of a material kind®’ Thus, this application of the of the principle of

non-discrimination in relation to patrimonial righof children born out of wedlock

demands that no restrictions be made these chifdcapacity to receive property from

%3 Marckx v. Belgium, 31 Eur. Ct. H.R. (ser. A) § @B79).

®*1d. § 34.

® Johnston and Others v. Ireland, 112 Eur. Ct. K5&. A) § 74 (1986).

% SeeMarckx v. Belgium, 31 Eur. Ct. H.R. (ser. A) § 5P9¢79); Merger and Cros v. France, Eur. Ct.
H.R. § 46 (2004).
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their parents, as iklarckx v. Belgiuni’ and that these children be recognized the same
inheritance rights on intestacy over estates oir thear relatives, as iWermeire v.
Belgium®® Furthermore, the principle of non-discriminatiodsoa requires that
restrictions on adulterine children’s inheritanaghts should be abolished, as in
Mazurek v. Franc€® and that criteria applicable to the choice of gncipal heir
giving precedence to “legitimate” over “illegitinggtchildren should be eliminated, as
in Inze v. Austrid®

The case-law of the Strasbourg Court has likevagkdown a set of principles
regarding theestablishment of affiliation of children born oaf wedlock headed
primarily by the best interest of the child andleefing a fair balance between “the
biological truth” and “the social parentage”. Acdmgly, it is in the best interest of the
child to create in domestic law the legal safegsidtat render possible as from the
moment of birth or as soon as practicable theredfie child’s integration in his
family” "% In relation to the establishment of maternalliaffons in particular, as the
Strasbourg Court held iMarckx v. Belgiumit is a fundamental right for a mother and

her child to have their link of affiliation estastied from the moment of birth and by the

67 SeeMarckx v. Belgium, 31 Eur. Ct. H.R. (ser. A) § 88{79) (finding that the natural mother’s need to
have recourse to adoption in order to improve hmugtiter's situation regarding patrimonial rights
constituted a breach of Article 14, taken in comjfion with Article 8).

% SeeVermeire v. Belgium, 214-C Eur. Ct. H.R. (ser. )28 (1991) (holding that the total lack of
inheritance rights on intestacy, based only on thHiegitimate” nature of the affiliation, was
discriminatory).See alsdMarckx v. Belgium, 31 Eur. Ct. H.R. (ser. A) 8§ 5® (1979).

% SeeMazurek v. France, 2000-11 Eur. Ct. H.R. §§ 52, 55.

® Seelnze v. Austria, 126 Eur. Ct. H.R. (ser. A) § 4D8T) (considering that giving precedence to
“legitimate” over “illegitimate” children in relabn to the attribution of a hereditary farm was
discriminatory).

On the case-law of Strasbourg relating to the childborn out of wedloclsee, e.g.Jean-Pierre
Marguénaud,L'égalité des droits patrimoniaux de la famijlley LE DROIT AU RESPECT DE LA VIE
FAMILIALE AU SENS DE LA CONVENTION EUROPEENNE DES DROITS DE'HOMME, 335, 335-44 (Frédéric
Sudre ed., Bruylant 2002); GMIEN, LAW AND PRACTICE, supra note 56, at 240-242SYLVAIN
GRATALOUP, L'ENFANT ET SA FAMILLE DANS LES NORMES EUROPEENNE366-73 (L.G.D.J. 1998); Paola
Anna Pillitu, La tutela della famiglia naturale nella convenzioseropea dei diritti del’'uomoLXXI|
RIVISTA DI DIRITTO INTERNAZIONALE 793, 800-24 (1989).

" Kroon and Others v. the Netherlands, 297-C EurH®R. (ser. A) § 32 (1994%ee also, e.gmutatis
mutandisMarckx v. Belgium, 31 Eur. Ct. H.R. (ser. A) § 31B{79).
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very fact of it, with the full juridical recognitioof the maximmater semper certa eSt
With reference to paternal affiliation, the law shb ensure the possibility of
establishing paternal affiliation by presumptiory tsoluntary recognition and by
judicial decision. On the matter of presumptiorpaternal affiliation, the Eur. Ct. H.R.
found, inKroon and Others v. the Netherlandisat domestic law should provide a wide
range of legal safeguards to allow the challengéhefpaternity presumption, namely
the pater is est quem nuptiae demonstrprgsumption, as the respect for family life
“requires that biological and social reality prévaver a legal presumptior®.
Nevertheless, iNylund v. Finlang the Strasbourg Court held that it is justifialie
give greater weight to the interests of the chiid #ghe family in which it lives than to
the interest of an applicant in obtaining determara of a biological fact” and,
therefore, it is acceptable that the applicant ratural father — is prevented from
challenging a legal presumpti6hAs regards voluntary recognition, the Eur. Ct. H.R
in Yousef v. the Netherlandaoted that, considering the best interest of ¢hid,
imposing certain conditions to be satisfied by gupliaant who wishes to legally
recognise the paternity of his daughter does nostttote a breach of his right to
respect for his family lifé> In addition, as asserted R&zaviski v. Poland the respect
for family life of a putative biological father demds that he should have direct

procedural right to claim the establishment of hégal paternity® In Mikuli¢ v.

"2 SeeMarckx v. Belgium, 31 Eur. Ct. H.R. (ser. A) §§ 21, (1979).

3 Kroon and Others v. the Netherlands, 297-C Eur.HCR. (ser. A) § 40 (1994) (concerning a child
whose mother was married to a man who had disapgdsefore the child’s conception and was at that
time in a stable relationship with the applicahie imother and the biological father claimed, thhat
domestic law did not permit them to challenge thespmption of the husband’s paternity, unless the
husband — who had disappeared — participated iprteeedings).

™ Nylund v. Finland, App. No. 27110/95, 1999-VI E@t. H.R. 15, 16 (where a child was born to a
woman who was married and whose husband was préstonbe the child’s father and where the
applicant — the child’s putative biological fatherclaimed the right to bring proceedings in order t
establish his paternity even though the child’shreotand her husband opposed it).

®Yousef v. the Netherlands, 2002-VIII Eur. Ct. H§8. 69-75 (in this ruling the Court also bore imchi
the infrequent and insufficient contact with théah

® Rézanski v. Poland, Eur. Ct. H.R. §§ 73, 79 (2006).
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Croatia, the Court also ruled that, in cases where the Mrstate has no procedural
means to compel the alleged father to comply wittoart order for DNA tests to be
carried out, it should provide “alternative meamnsitding an independent authority to
determine the paternity claim speedily”.

The Convention case-law regarding the rightsnafural fathershas evolved
considerably over the years, gradually strengtlgethieir legal status.

Initially, regarding the right to care and custooly natural fathers, both the
Commission and the Court allowed a difference eatiment between natural fathers
and natural mothers, resorting to the notion of ritnaous” fathers. These bodies
considered legitimate to assert whether naturdlefat were “meritorious” or not, as
long as this was done in accordance with the glacof proportionality. Therefore,
these bodies upheld that a legal presumption thafecs automatically the right to care
and custody to the mother protects the intereststhef child and the mother.
Consequently, it pursuits a legitimate aim, as ‘ttlaéure of the relationships of natural
fathers with their children will inevitably vary;dm ignorance and indifferencé®.

More recently, in relation to parental rights otess, the Strasbourg Court ruled
that the difference of treatment between the dedfathers and the natural fathers after
family disruption is not consistent with Article BCHR, taken in conjunction with
Article 14 ECHR. In doing so, the Court rightly dadown the principle that very
weighty reasons need to be put forward before #erdiice of treatment between a

father of a child born out of wedlock and a fatbé&ra child born in wedlock can be

" Mikuli¢ v. Croatia, 2002-1 Eur. Ct. H.R. § 64.

8 McMichael v. the United Kingdom, 307-B Eur. Ct.Rd.(ser. A) § 98 (1995) (concerning a case where
the applicant — an unmarried father — claimed thalike the mother and the married father, he had n
right to care and custody over his child from thdds birth and, therefore, had no right to papate in

the compulsory care proceedings and the adoptionepdings of his child)See alsoB.R. and J. v.
Germany, App. No. 9639/82, 36 Eur. Comm’n H.R. D&drep 130, 140-41 (1984); B.N. v. Denmark,
App. No. 13557/88, 63 Eur. Comm’n H.R. Dec. & R&Y 11989).
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regarded as compatible with the Convenfibin addition, in such cases concerning
parental rights of access, the Court has heldttieae is no breach of Article 8 ECHR if
the national authorities sufficiently involve thataral father in the decision-making
process to provide him with the possibility of mating his interests. According to the
Court, only sufficient involvement in the decisioreking process ensures that the
interests of the natural parents are taken int@w@adcby the national authorities and,
hence, ensures respect for their family ffte.

In cases where a child born out of wedlock is plafog adoption without the
natural father’s knowledge or consent, the Eur.HCR. has given considerable weight
to the scope of the natural father's involvementtie decision-making process.
Therefore, the Court finds no breach of Articld e natural father's procedural rights

are safeguarded by national authorities in thesitmwimaking process.

" SeeHoffmann v. Germany, Eur. Ct. H.R. §§ 53, 60 (20®3hin v. Germany, Eur. Ct. H.R. §§ 92-95
(2003); Sommerfeld v. Germany, 2003-VIII Eur. CtRH88 91-94 (all finding a violation of Articles 8
and 14 ECHR, as the German Law placed an heavietebuon the natural father than the one on
divorced fathers, because, unlike the latter, @tenal father did not have right of access to hitdcand
the mother’s refusal of access could only be osidamn by a court when access was “in the interetteof
child”).

8 See, e.gElsholz v. Germany, 2000-VIII Eur. Ct. H.R. §§ 42, 53 (finding that the refusal to order
an independent psychological report and the abseinediearing did not permit sufficient involvemeft
the natural father in the decision-making procesk therefore, there was a violation of Article GHR).

But seeSommerfeld v. Germany, 2003-VIII Eur. Ct. H.R. § @&bnsidering that the “German courts’
procedural approach was reasonable in the circiemssaand provided sufficient material to reach a
reasoned decision on the question of access ipatteular case” and, therefore, finding no viaatiof
Article 8 ECHR).

¥1See, e.gKeegan v. Ireland, 290 Eur. Ct. H.R. (ser. A) §(8994) (holding that the Irish law, by
permitting a child to be placed for adoption withdis/her natural father's knowledge or consent,
violated Article 8 ECHR)See alsdMcMichael v. the United Kingdom, 307-B Eur. Ct. H.Rer. A) 88§
90-93 (1995) (finding also a breach of Article 8, the basis that the natural father was not seffiity
involved in the decision-making process, namelyalbise he did not have access to all reports orastev
documents upon which the decisions had been baBatlseeSdderback v. Sweden, 1998-VII Eur. Ct.
H.R. 88 32-35 (finding that, although the adoptizder was made without the natural father’s cofjsen
he was heard in the proceedings, the national gtifsomade an investigation and obtained an expert
opinion and, thus, there was no violation of Agig]).

On the natural father’s status in the case-lawhef €onvention institutionssee e.g., SUDRE, DROIT
EUROPEEN supranote 3, at 433-3PDanelius,Reflections, supraote 56, at 158-59JRSULA KILKELLY ,
THE CHILD AND THE EUROPEAN CONVENTION ON HUMAN RIGHTS, 246-249, 284-288, 298-31(#shgate
2000); GMIEN, LAW AND PRACTICE, supranote 56, at. 240-242; lan Karstéktypical families and the
Human Rights Act: the rights of unmarried fathesame sex couples and transsexualByURr. HUM. RTS.

L. REv. 195, 196-202 (1999); Katherine O’DonneRarent-child relationships within the European
Conventionin FAMILIES ACROSS FRONTIERSL35, 147-148 (Nigel Lowe & Gillian Douglas ed., Maus
Nijhoff Publishers 1996).
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With regard tode factoheterosexual coupleand according to the established
case-law of the Convention institutions, the stablationship of an unmarried couple
who cohabit gives rise to “family life”, within themeaning of Article 8 and, thus, falls
within the scope of this provisidi.Nevertheless, the Court refusedJiohnston and
Others v. Irelando read into Article 8 a positive obligation coripgy Member States
to establish for unmarried couples a status ana®gmthat of married coupl&¥.

The Eur. Ct. H.R. has, however, reviewed its apgroa@garding this matter.
Indeed, in several cases, the Court pointed otintlaaried couples ande factocouples
may be considered as being in an analogous podiothe purposes of Article 14.
Accordingly, in order to be regarded as compatiakh the Convention, the difference
in treatment between spouses and cohabitees mustdmobjective and reasonable
justification. Even so, bearing in mind that ths an area where the margin of
appreciation granted to Member States remains weg, the Court has held that the
protection of the traditional family may be iderdgd as a legitimate aim and the means
employed to advance that aim may be considerecpiopate®

In sum, the commitment to equality betweendlegurefamily and thede facto

family is, regarding this issue, suspended by tih@sBourg case-law, on the grounds of

82 See, e.gJohnston and Others v. Ireland, 112 Eur. Ct. HsB. (A) §§ 55-56 (1986); Keegan v. Ireland,
290 Eur. Ct. H.R. (ser. A) 88 44, 45 (1994); Saoc&dmez v. Spain, App. No. 37784/97, Eur. Ct. H.R 8
(1999).

8 SeeJohnston and Others v. Ireland, 112 Eur. Ct. HsRr.(A) § 68 (1986). The same reasoning is
found in Lindsay v. the United Kingdom, App. No.QBB/84, 49 Eur. Comm’'n H.R. Dec. & Rep 181
(1986) (holding that the situation of a married asm unmarried couple could not be considered
comparable for the purposes of taxation assessjnents

8 SeeQuintana Zapata v. Spain, App. No. 34615/97, 9w Comm’'n H.R. Dec. & Rep 139, 145
(1998) (considering that “differences in treatmeiith regard to widows’ pensions as between spouses
and persons who lived together outside marriageysua legitimate aim and are based on an objective
and reasonable justification that is, the protectdthe traditional family”)See alsdSaucedo Gémez v.
Spain, App. No. 37784/97, Eur. Ct. H.R 8 (1999)dfhg that the difference in treatment arouse gy th
domestic law on allocation of the family home andimenance payments between married damdacto
couples pursued a legitimate aim: the protectiotraditional family); Shackell v. the United Kingahp
App. No. 45851/99, Eur. Ct. H.R (2000) (where theu followed the same line of analysis, but this
time regarding to a difference in treatment in tielato social security legislation and to the Hése
afforded to widows)But seeP.M. v. the United Kingdom, Eur. Ct. H.R 88§ 27-2905) (applying the
same reasoning, although considering that in ths® ¢here was no reason for treating the applieant
natural father — differently from a married fathafter family disruption, as regards the tax deitbilitly

of maintenance payments to his child and, thugjrigna violation of the Convention).
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protection of marriage and of the traditional familrherefore, the Eur. Ct. H.R. sets a
clear hierarchy of models of conjugal relationshipfering a privileged status to

marriage®”

4. Mono-parental and recomposed families and thepect for family life

In accordance with the Strasbourg case-law, th# tgfound amono-parental
family is not protected by the Convention, either untierdcope of Article 8 or under
Article 12. In the Court's opinion, the best intstreof the child still requires the
traditional model of bi-parentage. Neverthelessceora mono-parental family is
founded, it should be regarded as a family entittethe protection granted by Article
8.86

In X. v. Belgium and the Netherlanda addressing the issue of adoption by
single persons, the European Commission recalled tthe Convention does not
guarantee the right to adopt as such. Moreoves lihdy asserted that the right to found
a family under Article 12 presupposes the existarfca couple and that this provision
should not be interpreted as encompassing the dfjlat single person to adoftA
similar reasoning was employed by the CourEietté v. Francewhich concerned of
the request to adopt by a single homosexual. Bk dase, the Court reiterated that the

right to adopt as such is not enshrined in the @otign. Additionally, the Court

% See,in this sense, Michel Levineta liberté matriméniale au sens de la Conventioropéenne des
droits de 'hnommg 60 REVUE TRIMESTRIELLE DES DROITS DE IHOMME 890, 889-949(Octobre 2004);
Michel Levinet, L'embarras du juge européen des droits de I'hommee fa homosexualitéin
COHABITATION NON MARITALE : EVOLUTION RECENT EN DROIT SUISSE ET ETRANGERACTES DUCOLLOQUE
DE LAUSANNE DU 23 FEVRIER 2000 61, 104-05 (Florence Guillaume & Raphaél Adn &ibrairie Droz
2000).

8 See, e.gMarckx v. Belgium, 31 Eur. Ct. H.R. (ser. A) (1979)

87SeeX. v. Belgium and the Netherlands, App. No. 6482/7€omm’'n H.R. Dec. & Rep 16 (197%ee
also, with the same approach, Di Lazzaro v. Italy, ANp. 31924/96, 90-A Comm’n H.R. Dec. & Rep
134 (1997).
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pointed out that “the right to respect for famiifel presupposes the existence of a
family and does not safeguard the mere desirewoda family”®®

Regarding the protection odcomposed familieshe Eur. Ct. H.R. has found, on
one hand, that a relationship between a child badobartner or spouse of a parent may
be characterised as “family life”, if the clode factointerpersonal ties or appearance of
a family criterion is verified. Moreover, the Couras upheld that the best interests of
the child, namely the need for stability in theldisi upbringing, may determine that
“social parenthood” should prevail over “biologicglarenthood”. Accordingly, a
decision permitting the “social parent” to adop# tthild, without the biological father’s
consent, having regard to the best interest ofcthiel, may fell within the margin of
appreciation granted to the Member States and,ehenay be in accordance with the
Convention.

For instance, irs0derback v. Swedethe Strasbourg Court found that the child
had established strongde factofamily ties with the partner and now husband af he
mother than with her biological father. In this oention, the Court observed that the
child had been living with her mother and her ad@ptfather since she was eight
months old; the adoptive father had taken paréahild’s care and had been regarded
by the child as her father. Consequently, in their€® view, the adoption had only
consolidated and formalised those ties. Thus, lgavegard to the assessment of the
child’s best interests made by the domestic coagsyell as to the limited contact and
relationship between the child and her naturaléigttand as to the natural father’s
sufficient involvement in the decision-making presethe Court concluded that the

decision of the national authorities fell withinethmargin of appreciation and was

8 Fretté v. France, 2002-1 Eur. Ct. H.R § $2e alspmutatis mutandisE.B. v. France, Eur. Ct. H.R. §
41 (2008).
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proportionate to the aims pursu®dThis same line of reasoning is found, more

recently, inKuijper v. the Netherlandand inEski v. Austria®

5. Transsexuals and the respect for (private and) féyniife

During the first two decades of transsexuals’ &itign in Strasbourg, the Eur. Ct.
H.R. refused to impose an obligation on Member eStato legally recognise
transsexuals’ gender re-assignménin Rees v. the United Kingdor@ossey v. the
United Kingdom and Sheffield and Horsham v. the United Kingdotne Court’s
reluctance was based on two basic consideratitres:absence of common ground
between the Member States, and the wide marginppfeaiation afforded to the
Contracting Parties in this ar&a.

In Christine Goodwin v. the United Kingdaoand!. v. the United Kingdonthe
Strasbourg Court changed its assessment in thé @gha grown consensus and
responded to the drama of post-operative transtarsing from the discordance

between their “social appearance” and their “lesgalus”. The Court first noted that this

8 SeeSoderback v. Sweden, 1998-VIl Eur. Ct. H.R §§ 38, Bhe Court followed, in general, the
European Commission’s approach revealed in Garcg&weden, App. No. 10148/82, 42 Comm’n H.R.
Dec. & Rep 113 (1985).

% SeeKuijper v. the Netherlands, App. No. 64848/01 Eiir.H.R 14, 15 (2005); Eski c. Austria, Eur. Ct.
H.R. 88 39-43 (2007).

%1 SeeVan Oosterwijck v. Belgium, 40 Eur. Ct. H.R. (sA). §§ 33, 39, 41 (1980) (concluding that the
applicant had not exhausted domestic remedies, thamh the Commission had found a breach of
Article 8 determined by the refusal of Belgian awtties to change the post-operative transsexiith
certificate); Reew. the United Kingdom, 106 Eur. Ct. H.R. (ser. A 84, 46 (1986) (holding that,
“[h]aving regard to the wide margin of appreciatitnm be afforded the State in this area and to the
relevance of protecting the interests of otherstiiking the requisite balance, the positive ohliliyss
arising from Article 8 (art. 8) cannot be held taend that far”); Cossey v. the United Kingdom, 4.

Ct. H.R. (ser. A) (1990) (where the facts, outcand reasoning were essentially the same as in\Rees
the United Kingdom); Sheffield and Horsham v. theited Kingdom, 1998-V Eur. Ct. H.R., 88 56, 57
(finding that there had not been “noteworthy sdfentievelopments in the area of transsexualisn” no
was there an European consensus regarding theepishtreated by the recognition in law of post-
operative gender status and, therefore, the Coauldmot apart from its decision in Rees and Cgssey
But seeB. v. France, 232-C Eur. Ct. H.R. (ser. A) 8§ 6392p(finding that, considering the differences
between the French and the English systems reggpoiiil status, change of forenames and the use of
official documents, the applicant found herselflyasituation which, taken as a whole, was not
compatible with the respect due to her private life

92 SeeReesv. the United Kingdom, 106 Eur. Ct. H.R. (ser. /& §7, 44 (1986); Cossey v. the United
Kingdom, 184 Eur. Ct. H.R. (ser. A) 8§ 40 (1990)g8ield and Horsham v. the United Kingdom, 1998-V
Eur. Ct. H.R. 88 56, 57.
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conflict between social reality and law may plat¢ke”transsexual in an anomalous
position, in which he or she may experience fesliofvulnerability, humiliation and
anxiety”, which constitutes “a serious interferehaéth the transsexual’s private lif&.
Furthermore, the Court observed that the Natioredltd Service financed the gender
re-assignment of the applicant. Thus, in the Cewpinion, this administrative practice
was not coherent with the State’s refuse to resmgrihe legal implications of a
treatment which it authorises or finanéésn addition, the Court held that the lack of
evidence of a European consensus was no longerciaiw#e factor and, moreover,
emphasised the existence of “a continuing inteonali trend in favour not only of
increased social acceptance of transsexuals bigigaf recognition of the new sexual
identity of post-operative transsexuald”Lastly, the Strasbourg Court stated that
personal autonomy was an important principle uydeglthe interpretation of Article 8
and that it encompasses the “right to establiskildedf their identity as individual
human beings® In this regard, the Court further added that:

In the twenty first century the right of transselsu@® personal development and

to physical and moral security in the full sensgoged by others in society

cannot be regarded as a matter of controversynaguhe lapse of time to cast

clearer light on the issues involvéd.

In the light of the above considerations, the Cdaund that the Contracting

State could no longer claim that the matter faligw the margin of appreciation and,

93 Christine Goodwin v. the United Kingdom, 2002-WIrfECt. H.R. § 77; I. v. the United Kingdom, Eur.
Ct. H.R. §8 57 (2002).

%1d., respectively, § 78 and § 58.

%1d., respectively, § 85 and § 65.

%1d., respectively, § 90 and § 70.

" |bidem.
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accordingly, the Court held that there had beerailuré to respect the applicant’s
private life?®

With respect to the right to marry, the Court hagiewed its initial approach.
Addressing this issue in the cadeses, Cossegnd Sheffield and Horshanthe Court
repeatedly interpreted Article 12 ECHR as referrordy to the traditional marriage
between persons of opposite biological $ekowever, inChristine Goodwinand I.
cases, the Strasbourg Court overcame this intapetand upheld that a Member
State’s refusal to allow a post-operative transakiw marry a person of the opposite
sex, i.e. of the transsexual’s previous sex, constituteseadir of Article 12 ECHR.
Three arguments were decisive to thdte-face the right to marry and the right to
found a family are not connected and the inabdityany couple to conceive can not be
regarded asper se depriving a couple of the right to marfy: the determination of
gender should not be made solely on the basisodddical criterial®* and Article 9 of
the Charter of Fundamental Rights of the Europeamotj on the right to marry,
deliberately leaves out the reference to men andend®

In X, Y and Z v. the United Kingdomwhich the concerned a female-to-male
transsexual who claimed the right to register hifmse the father of the child born to

his female partner as a result of artificial inseation by a donor, the Court, as noted

% |d., respectively, § 93 and § 73. The same line afaeimg is found in Grant v. the United Kingdom,
Eur. Ct. H.R. (2006) (which facts are not distirgable from those in Christine Goodwin v. the Wshite
Kingdom and I. v. the United Kingdom¥ee alsd/an Kiick v. Germany, 2003-VII Eur. Ct. H.R. (in
which the Court analysed the German court procgsdioncerning a claim for reimbursement of the cost
of gender reassignment surgery; the Court fount thaconsidering that the applicant was obliged to
prove that the treatment was medically necessasywall as show the ‘genuine nature’ of her
transsexuality, the domestic courts had oversteghedmargin of appreciation and, therefore, had
violated Article 8 ECHR).

% Reesv. the United Kingdom, 106 Eur. Ct. H.R. (ser. &) 49 (1986); Cossey v. the United Kingdom,
184 Eur. Ct. H.R. (ser. A) 8 46 (1990); SheffielleHorsham v. the United Kingdom, 1998-V Eur. Ct.
H.R. § 66.

190 seeChristine Goodwin v. the United Kingdom, 2002-MIrECt. H.R. § 98; I. v. the United Kingdom,
Eur. Ct. H.R. 88 78 (2002).

19114, respectively, § 100 and § 80.

192 |pidem
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above, considered thde factofamily ties linked the three applicarf§.Nevertheless,
in relation to the recognition of parenthood, theuf@ found that there was no common
ground amongst the Contracting States as to tregnéton of transsexual’s parental
rights and, therefore, the Member State ought to be afftbrd wide margin of
appreciationt®® The Court found, thus, that there was no violatbArticle 8 ECHR'

In short, these complex issues regarding trans$exparental rights are yet to

be ruled by the Strasbourg’s case-law.

6. Homosexuals and the respect for (private and) fayrlife

The Strasbourg Court has had an important roleradieating from domestic
law the intolerable criminalisation of homosexuatidties, on the basis that this
general prohibition of homosexual practices coutg an interference with the right to
respect for private lifé%

In addition, the Court has laid down the principfenon discrimination on the
grounds of “sexual orientation”, with regard to dayment, as inLustig-Preanand
Beckett v. the United Kingdo ages of consent for homosexual acts between adults
as inL. and V. v. Austria®® parental rights, as irbalgueiro da Silva Mouta v.

Portugal!® and adoption, as i.B. v. Franceé*®

103 %Y and Z v. the United Kingdom, 1997-11 Eur. E&t.R §§ 35-37.

1%%14. § 44.

1914, § 52.

196 seeDudgeon v. the United Kingdom, 45 Eur. Ct. H.Rr(£9 (1981); Norris v. the United Kingdom,
142 Eur. Ct. H.R. (ser. A) (1988); Modinos v. Cygr259 Eur. Ct. H.R. (ser. A) (1993); A.D.T. v. the
United Kingdom, 2000-IX Eur. Ct. H.R.

197 See See alsBmith and Grady v. the United Kingdom; Perkins € RReino Unido, de 22 de Outubro
de 2002

1% geel . and V. v. AustriaSee als@.L. v. Austria

199 SeeSalgueiro da Silva Mouta v. Portugal,

1105eeE B. v. France, Eur. Ct. H.R. (2008)
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According to the case-law of the Convention insittos, and as outlined above,
long-term homosexual relationships between samessesons do not fall within the
scope of the right to respect for family life prcteed by Article 8 of the Conventidh®

In regard to the right to marry,

7. Conclusions

The broad interpretation of Article 8 ECHR descdlsbove has undoubtedly
permitted the extension of the protective shieldho$ provision and, therefore, also
ensured its vitality. However, this approach hasafly led to a progressive dilution of
the specificity and precise boundaries of the cpnoé“family life”.

The case-law analysis carried out in this papemwallus to conclude that the
main lines of the Strasbourg Court’'s decisionshis field are nothing more than a
reflection of the coordinates of the existing Fantiaw in Europe: equality and pedo-
centrism. The principles drawn out by the Courtahawith an equalitarian and non-
discriminatory vision of the law, focused entir@gy the child's best interests. In some
areas, however, the commitment to the principleeqbality is suspended by the
European Court of Human Rights on the grounds ofegtion of marriage and the
traditional family. The generosity of the Eur. Et.R. in granting legal protection to
new forms of “family life”, notwithstanding the parssion of the differential treatment
of the de factocouples and the failure to recognise the stabledsemual relations as
“family life”, allows us to say that the Strasboupse-law is only modestly
conservative.

Nevertheless, Article 8 will certainly give rise tonew and unforeseen

developments with regard to the protection of tee forms of family.

1 see X. and Y. v. the United Kingdom, applicatian 8369/81, Commission decision of 3 May 1983,
Decisions and Reports (DR) 32, p. 220, and S. e. Wmited Kingdom, application no. 11716/85,
Commission decision of 14 May 1986, DR 47, p. 274
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