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1. General considerations

The European Convention for the Protection of HuRayhts and Fundamental
Freedoms (ECHR) was adopted in 1950 within the émork of the Council of Europe
and nowadays legally binds 47 Stateganting effective human rights protection and,
in particular, guaranteeing respect for the fariigyof almost 800 million peopl.

The importance and originality of the ECHR lies iextended catalogue of
human rights and also on the monitoring mechanis¢inas are provided for the
enforcement of such rights. Such mechanisms aredbas a jurisdictional organ - the
European Court of Human Rights (Eur. Ct. H!RThis system has built a standard of
protection of human rights which is higher than ttandard established by the

International community in general.

! The instant paper corresponds to the communicatiesented, on the 5th of June of 2010, at the AFCC
47th Annual Conference Fraversing the Trail of Alienation: Rocky Relatibiss, Mountains of
emotion, Mile High Conflicthenver, USA.

2 The Council of Europe, based in Strasbourg, wasded on 5 May 1949 by ten countries (Belgium,
Denmark, France, Holland, Ireland, Italy, LuxemlmpuNorway, Sweden and UK). In August 1949,
Greece and Turkey joined this organization. Cutyemany other countries are also part of the Cdunc
of Europe, namely, by date of accession: Icelardi @armany (1950), Austria (1956), Cyprus (1961),
Switzerland (1963), Malta (1965), Portugal (19786pain (1977), Liechtenstein (1978), San Marino
(1988), Finland (1989), Hungary (1990), Poland ()9®Bulgaria (1992), Slovakia, Slovenia, Estonia,
Lithuania, Slovakia and Romania (1993), Andorra9d)9 Albania, Latvia, Moldova, Former Yugoslav
Republic of Macedonia and Ukraine (1995), Russiadédration and Croatia (1996), Georgia (1999),
Armenia and Azerbaijan (2001), Bosnia-Herzegovi2z®0@), Serbia (2003), Monaco (2004) and
Montenegro (2007).

% In general, on the ECHRege inter alia, D.J. HARRIS ET AL, LAW OF THE EUROPEAN CONVENTION ON
HUMAN RIGHTS, (Oxford University Press, 2009) [hereinaftesriiS, LAW OF THE EUROPEAN; PIETER
VAN DIJK ET AL., THEORY AND PRACTICE OF THEEUROPEAN CONVENTION ON HUMAN RIGHTS, (Kluwer
Law International 2006) [hereinaftend®, THEORY AND PRACTICE]; FREDERIC SUDRE, DROIT EUROPEEN

ET INTERNATIONAL DES DROITS DE LHOMME (Presses Universitaires de France 2005) [hereinSiDRE,
DRoOIT EUROPEEN; CLARE OVEY & ROBIN WHITE, JACOBS AND WHITE, THE EUROPEAN CONVENTION ON
HumAN RIGHTS (Oxford University Press 2002);EBGIO BARTOLE ET AL., COMMENTARIO ALLA
CONVENZIONE EUROPEA PER LA TUTELA DEI DIRITTI DELLUOMO E DELLE LIBERTA FONDAMENTALI
(CEDAM 2001); BACKBURN & POLAKIEWICZ, FUNDAMENTAL RIGHTS IN EUROPE THE EUROPEAN
CONVENTION ON HUMAN RIGHTS AND ITS MEMBER STATES, 1995-2000 (Oxford University Press 2001);
DAVID J.HARRIS ET AL, LAW OF THEEUROPEANCONVENTION ONHUMAN RIGHTS (Butterworths 1995).

* The Court was instituted as a permanent entiti full-time judges on 1 November 1998, replacing th
then existing enforcement mechanisms, which indutte European Commission of Human Rights
created in 1954 and the European Court of HumamtRigvhich had been created in 1959. The new
format of the Court was the result of the ratifieatof Protocol No. 11, an amendment to the Corgant
that was ratified in November 1998.
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Every State that ratifies the ECHR becomes boundhbyijurisdiction of the
Court. The Court consists in a number of judgesaktyuthat of the States Parties to the
Convention (Article 20 ECHR). Nevertheless, thegesl are not representatives from
the States Parties, performing their duties wittependence and impartiality.

Any Contracting Stafeor individuaf claiming to be a victim of a violation of
the Convention may lodge directly with the Eur. BtR an application alleging a
breach by a Contracting State of one of the Conwemights.

The procedure before the Eur. Ct. H.R is adversand public. Firstly, the
individual and the State enjoy absolute procedecaiality. Secondly, hearings, which
are held only in a minority of cases, are publicless the Court decides otherwise on
account of exceptional circumstances. Memorials @ihér documents filed with the
Court’s Registry by the parties are, in principhecessible to the public (Article 40
ECHR).

The procedure before the Court is provided witheimanism for the filtering of
applications and a procedure to enable friendiyeseéents.

To consider cases brought before it, the Courtisitgssingle-judge formation, in
committees of three judges, in Chambers of sevdggs and in a Grand Chamber of
seventeen judges (Article 26 ECHR).

A single judgé may declare inadmissible or strike out of the €sulist of cases
an application where such a decision can be takiémout further examination, for

example because of inadmissibility of the applimdti These decisions are final. If the

® Any Contracting State may refer to the Court aliggad breach of the provisions of the Convention
and the protocols thereto by another ContractintyRArticle 33 ECHR).

® The Court may receive applications from any perswn-governmental organisation or group of
individuals claiming to be the victim of a violatidby one of the Contracting States (Article 34 EGHR

" When sitting as a single judge, a judge shallexamine any application against the High Contractin
Party in respect of which that judge has been ede@rticle 26 (3) ECHR).

8 Article 35 of the ECHR sets forth the admissiiliriteria. Firstly, the Court may only deal withet
matter after all domestic remedies have been exdduand within a period of six months from the date
on which the final decision was taken. Only thosendstic remedies that are likely to be effective,
adequate and available shall be taken into accdwunthermore, the Court shall not deal with any
application that is anonymous or is substantidisy $ame as a matter that has already been exabyned
the Court or has already been submitted to angiferedure of international investigation or seté@in
and contains no relevant new information. It alemsiders inadmissible those applications that are
manifestly ill-founded, or that constitute an abo$¢he right of application. Finally, the applicats that
are incompatible with the provisions of the Coni@mbr the protocols thereto shall be dismissedels

An application is so considered if it is incompéibatione temporigthe Convention is not binding on
the State at the time of the events complainedimdgmpatibleratione loci (the complaint relates to a
place where the Convention is not binding), incofilpha ratione personadthe complaint relates to a
person not bound by the Convention, or over whoenaityans do not have jurisdiction) or incompatible
ratione materiae(the complaint relates to a right not protectedtliy Convention). Finally, the Court
shall declare inadmissible an application wheredapjplicant has not suffered a significant disadwgat
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single judge does not take such decisions, theicagpipin shall be forwarded to a
committee or to a Chamber for further examinatiérii¢le 27 ECHR).

A committee may, on one hand, declare the applicatiadmissible or strike it
out of its list of cases, where such decision catelen without further examination (in
which case the decision is final). On the otherdhah may declare the application
admissible and render a judgment on the meriteeifunderlying question in the case is
already the subject of well-established case-lathefCourt. If none of these decisions
is taken, the application proceeds to the Chametisle 28 ECHRY.

Chambers determine both admissibility and meAtsi¢le 29 ECHR). The first
stage of the procedure is generally written, algfothe Chamber may decide to hold a
public hearing. The President may invite or graatve to any Contracting State which
is not party to the proceedings, or any person ewred who is not the applicant, to
submit written comments, and, in exceptional cirstances, to make representations at
the hearing. A Contracting State whose nationahigpplicant in the case is entitled to
intervene as of right (Article 36 ECHR). During thmrocedure on the merits,
negotiations aimed at securing a friendly settledmmaay be conducted through the
Registrat’. Such negotiations are confidential (Article 38HER).

Chambers decide by a majority vote. Any judge wias taken part in the
consideration of the case is entitled to appenthéojudgment a separate opinion. A
Chamber’s judgment becomes final on expiry of thred-month period and shall be
published (Article 44 ECHR). Reasons shall be git@njudgments as well as for
decisions declaring applications admissible or migdible (Article 45 ECHR).

Chambers may at any time relinquish jurisdiction favour of the Grand
Chamber where a case raises a serious questioriegprietation of the Convention or
where there is a risk of departing from existingezéaw, unless one of the parties
objects to such relinquishment (Article 30 ECHR)s@& within a period of three
months from the date of the judgment of the Chaméey party to the case may, in
exceptional cases, request that the case be kferrthe Grand Chamber (Article 43

ECHR). The Grand Chamber decides by a majority aateits judgments are final.

(unless respect for human rights as defined inGbevention and the Protocols thereto requires an
examination of on the merits).

° The committee decides by a unanimous vote.

19 a friendly settlement is effected, the Couralistrike the case out of its list by means ofeaision
which shall be confined to a brief statement offtets and of the solution reached (Article 39).
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All final judgments of the Court are binding on tlespondent States concerned,
and responsibility for supervising the executionuafgments lies with the Committee
of Ministers of the Council of Europe (Article 46CHR)™. The Contracting States that
are parties to a case are in principle free to shdbe means whereby they will comply
with a judgment in which the Court has found a bhedf the nature of the breach
allows of restitutio in integrumit is for the respondent State to enforce it.olf, the
other hand, national law does not allow — or all@nly partial — reparation to be made
for the consequences of the breach, the Article®mpowers the Court to afford the
injured party such satisfaction as appears to lEogpaté>. Sometimes the Court
specifies the measures that the States must adaptier to comply with a judgment.
Such measures may be individual or genazafj( amendment of domestic legislation).
Only the parties to the process are bound by thetGecisions. Nevertheless, since the
decisions of the Court are meant to interpret tiiHE provisions, they acquire an
autonomous authority that has influence on all $ketes Parties. All of them have to
respect the ECHR provisions with the interpretatgiven by the Court. In several
occasions, some States Parties have amended dostastites in order to respect the
latest decisions of the Eur. Ct. H.R. Also the dstige courts, including the
constitutional jurisdictions take the Eur. Ct. H:&se-law in consideration.

The Eur. Ct. H.R is a unique institution in the ldprsince it works in a
permanent basis and has broad powers, like inedgtigand sentence. Until 1998
claims were also decided by the now-defunct Eunog@ammission of Human Rights
(Eur. Comm’n H.R.). Thus, some of the cases meadopelow were issued by that

organ.

2. The right to respect for family life under Article 8 of the European
Convention on Human Rights

The respect for private and family life is a fundantal right protected in the
ECHR under Article 8. This provision aims essefytialb prevent any arbitrary
interference by the public authorities in the prievaand family sphere of every
individual.

Article 8 ECHR reads as follows:

> Nevertheless, this body cannot force States topbgrand the ultimate sanction for non-compliaree i
expulsion from the Council of Europe.

12 papamichalopoulos v. Greece 16 Eur. Ct. H.R. (1988 the ECHR decisions may be found at
http://echr.coe.int/echr/en/hudoc.
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1. Everyone has the right to respect for his pe\atid family life, his home and

his correspondence.

2. There shall be no interference by a public auithavith the exercise of this

right except such as is in accordance with the &wl is necessary in a

democratic society in the interests of nationaluség public safety or the

economic well-being of the country, for the prevemtof disorder or crime, for
the protection of health or morals, or for the potibn of the rights and
freedoms of others.

This provision possesses a dual structure: thedasagraph defines the scope of
the protected right and the second paragraph lays dn which grounds Member
States may legitimately interfere with the enjoyt@isuch right.

The first step that the Eur. Ct. H.R. has to tak@iticle 8 ECHR claims is to
analyse whether the relationship described by p@iant can be characterized as
“family life”, as only in that case will the situah fall under the scope of this provision.
After that, the Eur. Ct. H.R. will determine whetlibere has been an interference with
the right to respect for family life or if the MembState had a positive obligation and
failed to act. Lastly, if concluding that there wasch an interference or omission, the
Eur. Ct. H.R. will examine whether it was justifiadder paragraph 2 of Article 8 and,
accordingly, whether it was in accordance to the l@ecessary in a democratic society
or pursued any of the legitimate aims set out is plaragraph.

The vagueness of the expression “respect for grigatl family life” has raised
considerable interpretive problems in the case-lafivthe Eur. Ct. H.R. Also,
considering that the ECHR is “a living instrumertigh must be interpreted in the light
of present day conditions” the Eur. Ct. H.R. has clearly opted for a dynamic
evolutive interpretation. Thus, it has dynamicatiterpreted the coexisting concepts of
“private life” and “family life”. In addition, thedynamic interpretation of the term
“respect” has let the Court to read into Articlen®t only traditional, negative
obligations (by which a Member State must abstamfinterfering with the enjoyment

of this right to private and family life), but alspositive obligations, namely

'3 Tyrer v. the United Kingdom, 26 Eur. Ct. H.R. § @978).See also, mutatis mutandiglarckx v.
Belgium, 31 Eur. Ct. H.R. (ser. A) § 41 (1979); Ree the United Kingdom, 106 Eur. Ct. H.R. § 47
(1986); Johnston and Others v. Ireland, 112 EurHIR. § 53 (1986); Christine Goodwin v. the United
Kingdom, 2002-VI Eur. Ct. H.R § 75.
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substantiv& and procedurat (by which a Contracting State must take actiosetoure
the enjoyment of the right enshrined).

If the Eur. Ct. H.R has shown great generosity rianging legal protection to
new forms of “family life” by interpreting extensly paragraph 1 of Article 8 ECHR,
the same is not true regarding to paragraph 2, evtter Strasbourg Court has been
particularly deferential to the Contracting Statedlowing a wide margin of
appreciation from the States in assessing the siéged an interference with the right
guaranteed®

As already alluded above, in assessing an allegadtion of Article 8, the
Court begins by investigating if the relationshigsdribed by the applicant constitutes
“family life”. Since the authors of the Conventidid not define the concept of “family”
or the concept of “family life”, it is for the Stshourg Court to determine case-by-case
what constitutes a “family” under the Convention.

In this process of construction of the conceptfafily life” under Article 8, the
Eur. Ct. H.R begins by pointing out that a lawfuldagenuine marriage undoubtedly
gives rise to family lifé” In addition, generally, the relationship betwgeaments and
their children constitutes family life starting fnrothe moment of birth and by the very
fact of it, regardless of being a child born iroot of wedlock'®

The notion of family under this provision “may engoassde facto‘family’ ties

where the parties are living together outside ofriage™®

, as long as the ties are
sufficiently close and effectiv&. Several relevant factors may be considered inrdode

demonstrate that the relationship invoked by thgliegnt has sufficient constancy to

4 For example, to legally recognise the family rielaship between an unmarried mother and her child
born out of wedlock, as in Marckx v. Belgium, 31rE@Gt. H.R. (ser. A) (1979).

!5 For example, to ensure that natural fathers iete\in the adoption’s decision-making process eif th
children, as in Keegan v. Ireland, 290 Eur. Ct. HF994), or to ensure the sufficient involvemeht o
parents in the decision-making process leadinpeadking of their children into public care, ashih v.

the United Kingdom, 121 Eur. Ct. H.R. (1987).

'8 For instance, in the case X, Y and Z v. the UnKéagdom, 1997-11 Eur. Ct. H.R., although the Eur.
Ct. H.R. considered that there was family life begw a female-to-male transsexual, his female partne
and her child born by artificial insemination, itessed the lack of any common European standard wi
regard to the granting of parental rights to trameals when reasoning about the State’s failureltov

the female-to-male transsexual to be registeréteatather of that child and, therefore, decidexd there
had been no violation of Article 8.

" Abdulaziz, Cabales and Balkandali v. the Unitedd¢iom, 94 Eur. Ct. H.R. (ser. A) § 62 (1985).

8 Keegan v. Ireland, 290 Eur. Ct. H.R. (ser. A) §994).

9 Keegan v. Ireland, 290 Eur. Ct. H.R. (ser. A) §(#@94).See, mutatis mutandi&roon and Others v.
the Netherlands, 297-C Eur. Ct. H.R. (ser. A) §B8#04); Elsholz v. Germany, 2000-VIII Eur. Ct. H&.
43; Lebbink v. the Netherlands, 2004-IV Eur. CtRHS 34.

% Moreover, for the purposes of Article 8, no distian should be made between families based on
matrimony and those that are not, as a differemdgioint would be contrary to Article 19eeMarckx v.
Belgium, 31 Eur. Ct. H.R. (ser. A) § 31 (1979).
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create “family life”, e. g, whether the couple live togetherthe length of their
relationship?® whether they have demonstrated their commitmeneaoch other by
having children togeth&t whether there are elements of financial and/gcipslogical
dependency involving more than normal emotionad®tjeor even whether there is
regular visits by the parefi.

Consistent with this, and according to the Eur. BiR, “family life” may
embrace stable heterosexual relationships, asasgebiological ties between a parent
and a child, whether they arise from a mono-patghebi-parentaf or an adultero
relationship, as long as the ties are sufficiemtlyse and effective. For the Eur. Ct.
H.R., “the existence or non-existence of ‘familieliis essentially a question of fact
depending upon the real existence in practiceasfechersonal ties®

Relationships between near relatives, as thoseeeatsiblings® or between
grandparents and grandchildferor even between uncles/aunts and nephews/nteces,
may likewise fall within the protective scope oftite 833

%1 SeeJohnston and Others v. Ireland, 112 Eur. Ct. HsBr.(A) §§ 56, 72 (1986); Keegan v. Ireland, 290
Eur. Ct. H.R. (ser. A) § 45 (1994). It should beeth however, that the European Court consideits tha
cohabitation is not always necessary. For exanipBerrehab v. the Netherlands, 138 Eur. Ct. HsRr.(
A) § 21 (1988), the Court held that “family lifekisted even if the parents were not living togetdiethe
time of the child’s birth. Furthermore, the facattafter the divorce or breakup not all membershef
family live together any more does not put an emdheir family life nor constitutes an obstacleit®
creation. In Elsholz v. Germany, Eur. Ct. H.R. (@Q&.g, although the parents were no longer living
together, the father maintained regular contach Wit son and, accordingly, the Court considered th
there was “family life” between them.

2 See, e.g.Quintana Zapata v. Spain, App. No. 34615/97, 92wk Comm’'n H.R. Dec. & Rep. 139
(1998) (holding that anore uxoriorelationship that lasted 65 years constituted ubteuily “family
life").

% See, e.g.Kroon and Others v. the Netherlands, 297-C EurHRR. (ser. A) (1994) (considering that
although the couple had never live together, they & long-standing relationship and had four chiidr
and therefore the Court found that they had “fariig/ within the scope of Article 8).

4 See, e.gEmonet and Others v. Switzerland, Eur. Ct. H.R7§2007), (founding “additional factors of
dependence other than normal ties of affectiomigesithe first applicant, due to a serious illndwsd teft
her paraplegic, needed to be cared by her biolbgicther and her adoptive father, respectively sdco
and third applicants).

*® Gl v. Switzerland, 1996-1 Eur. Ct. H.R. § 33

6 Marckx v. Belgium, 31 Eur. Ct. H.R. (ser. A) § @979).

2 McMichael v. the United Kingdom, 307-B Eur. CtRd(ser. A) (1995).

8 Kroon and Others v. the Netherlands, 297-C EurHQ@R. (ser. A) (1994).

29 SeeBrauer v. Germany, § 30).

% See, e.g.Moustaquim v. Belgium, 193 Eur. Ct. H.R. (ser. AP91), (stating that there was “family
life” between the applicant and his siblings).

31 See e.g, Vermeire v. Belgium, 214-C Eur. Ct. H.R. (ser. @P91) (concerning the exclusion of a
grandchild from the estate of a grandparent sdbelgause of the “illegitimate” nature of the affiitn
between them).

%2 See, e.g.Boyle v. the United Kingdom, 282-B Eur. Ct. H.ResA) (1994) (where the applicant
complained about the denial of access to his nephdw had been taken into public care, because
British law did not envisage this possibility).

% In this regard, the Court held in the Marckx Judgmthat “family life”, in the sense of Article 8,
“includes at least the ties between near relativies, instance those between grandparents and
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With regard to recomposed families, the Eur. CR.Hound,e.g, inK. and T. v.
Finland, that family ties, within the meaning of Article &cluded the relationship
between a child and his social father, who wasigwvith the biological mother of that
same child®*

The notion of “family life”, in the Strasbourg Cdlsr view, also comprises the
link between adoptive parents and their adoptivklien >

The Eur. Ct. H.R. has also combined the “suffidiestose interpersonal ties”
factor to the “appearance of a family” factor, irder to determine the existence of
“family life” between people not bound by blood, miage or adoptiori® By way of
example, inX, Y and Z v. the United Kingdonhe Eur. Ct. H.R. stated thdé facto
family ties linked X, a female-to-male transsexualho had undergone gender
reassignment surgery, Y, a woman, with whom X haedl for 18 years to all
appearances as her male partner, and Z, Y’s chiddrasult of artificial insemination by
a donor. In fact, the Court noted that in this dhgee was a clear social appearance of a
traditional family, since both X and Y had appligntly for treatment by artificial
insemination, and X had been involved throughoat fitrocess and had play the role of
Z’s “father” in every respect since his birth.

In short, in the case of married couples and ohldvho are born in or out of
wedlock, and in the case of other close familytr@hships, the genuineness of the
family ties is presumed, even if subject to pramthe contrary. Thus, while the mere
existence of a biological link may not be suffidieo trigger the protection granted by
Article 8, the absence of biological ties doespretclude the existence of family life, as
long as either the “sufficiently close interperdaties” or the “appearance of a family”
criterion is verified.

And what does not constitute family life under Alei 8?

grandchildren, since such relatives may play aidenable part in the family"SeeMarckx v. Belgium,
31 Eur. Ct. H.R. (ser. A) § 45 (1979).

*K.and T.v. Finland, Eur. Ct. H.R. §§149, 150q2p

% Pini, Bertani and Others v. Romania, 2004-V Eur.HCR. §§ 146, 148. In fact, in this case the @our
favoured a simple link, arising from a lawful andngine adoption, over the clode factoties factor,
since, although there was no cohabitation nor adgweént of sufficientlyde factoclose ties between
adopted children and adoptive parents before er #fe adoption orders, the simple “potential retdt
arising from a lawful and genuine adoption, wasadiy worthy of the protection granted by Article 8.
% Sudre, Frédéric Sudr®apport Introductif — La “construction” par le jugeuropéen du droit au
respect de la vie familialen LE DROIT AU RESPECT DE LA VIE FAMILIALE AU SENS DE A CONVENTION
EUROPEENNE DES DROITS DE'HOMME 11, 21 (Frédéric Sudre ed., Bruylant 2002) [hexkér Sudre,
Raport Introductif.

37X, Y and Z v. the United Kingdom, 1997-11 Eur. EL.R §§ 35-37.
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The protective shield of Article 8 does not encosgpidne mere desire to found a
family, either by marrying, or having the opportunity to adopt childfénMoreover,
the European Commission of Human Rights took tlesvuthat the sperm donor “that
donates sperm only to enable a woman to becomengmégthrough artificial
insemination does not of itself give the donorghtito respect for family life with the
child”.*® Moreover, a relationship between a fiancé andcBandoes not in itself
constitute “family life*". Polygamous marriages may create “family life”,
notwithstanding the fact that it does not seem ¢oan obligation to afford them
protection under Article 8 in all circumstantesFinally, as regards homosexual
relationships, considering the different views lo¢ tMember States in relation to this
issue, they are yet to be protected as “family'lifighe Convention institutions have,
indeed, reiterated that “despite the modern ewmtutiof attitudes towards
homosexuality”, a stable homosexual relationshigvben two women or two men does
not give rise to family life and hence does not faithin the scope of the right to
respect for family life, granting them, neverthsleprotection under the concept of
“private life”.*3

The uncertainty and the coexistence of the conadpizrivacy” and “family” in
Article 8 has also led the Court to blur the bougdzetween them, which resulted, on
numerous occasions, in the emergency of the nebudoncept of “respect for private
and family life”, including the right to establisknd develop interpersonal relations.
This broad interpretation of the right to respeot private and family life has
undoubtedly permitted the extension of the protecshield of this provision and,
therefore, also ensured its vitality. However, thigproach has equally led to a
progressive dilution of the specificity and predms®indaries of the concept of “family

life”. 44

% Abdulaziz, Cabales and Balkandali v. the Unitedd¢iom, 94 Eur. Ct. H.R. (ser. A) § 62 (1985).

% Fretté v. France, 2002-1 Eur. Ct. H.R § 32 (réogll when called to rule on adoption by single
homosexuals, that the Convention does not guarahieeright to adopt as such and, in addition,
emphasizing that “the right to respect for famifg lpresupposes the existence of a family and doés
safeguard the mere desire to found a famil\3ge alsd.B. v. France, Eur. Ct. H.R. § 41 (2008).

0 J.R.M. v. the Netherlands, App. No. 16944/90, @ Eomm’'n H.R. Dec. & Rep. 120 (1993).

“I \Wakefield v. the United Kingdom, App. No. 11373/86 Eur. Comm’n H.R. Dec. & Rep. 225 (1990).
“2See, e.gE.A. and A.A v. the Netherlands, App. No. 14501/89 Eur. Comm’'n H.R. Dec. & Rep. 118
(1992) and Alam and Khan v. the United Kingdom, Apip. 2991/66, 1968 Y.B. Eur. Conv. H.R. 788
(Eur. Comm’'n H.R.).

“3 See, e.g.R66sli v. Germany, App. No. 28318/95, 85-A Eunn@n’'n H.R. Dec. & Rep. 149, 151
(1996).

4 For more details about the evolutionary case-geanstruction of the concept of “family lifelee,
inter alia, SUSANA ALMEIDA, O RESPEITO PELAVIDA (PRIVADA E) FAMILIAR NA JURISPRUDENCIA DO
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Finally, and now regarding more specifically theses of family disruption,
according to the Strasbourg Court, the right topees for family life, within the
meaning of Article 8, requires a positive obligatiaf Member States to act in a manner
calculated to allow family ties to develop normdfyFurthermore, as this Court often
stresses, the mutual enjoyment by parents andrehildf each other's company
constitutes a fundamental element of family lifel ainus one of the objectives pursued
by Article 8¢

Therefore, the restriction or non-enforcement aftody and access rights, as
well as the compulsory taking of children into poltare and the implementation of
care measures, or the limitation or prohibition vadits from family members to
prisoners, or even the refusal of family reunificat of immigrants, represent an
interference with the right to respect for familie lunder Article 8. In the following
paragraphs we shall analyse these cases of famiiypdion and examine under which
grounds, according to this organ, Member States lagyimately interfere with the

enjoyment of the right to respect for family life.

3. Custody and Access

In the significant amount of applications concegnthe relationship of parents
and children on marriage breakdown or other famiiges, the Strasbourg organs have
emphasised that divorce or separation of the paugdminot put an end to family life of
parents with their childréfand therefore family ties between them must begred.
Thus, the award of custody to one parent, theicéistn, exclusion, or non-enforcement

TRIBUNAL EUROPEU DOSDIREITOS DOHOMEM: A TUTELA DAS NOVAS FORMAS DE FAMILIA , (Coimbra
Editora, 2009),Hans DaneliusReflections on some important Judgements of thedean Court of
Human Rights regarding family liféen FAMILY LIFE AND HUMAN RIGHTS 153 (Peter Lgdrup & Eva
Modvar ed., Gyldendal 2004);IGES DUTERTRE, KEY CASE — LAW EXTRACTS. EUROPEAN COURT OF
HUMAN RIGHTS 268-93(Council of Europe Publishing 2003); AWWE, JACOBS AND WHITE, supra 3, at
217-24; SudreRaport Introductif supra 36, at 11-54; DNNA GOMIEN ET AL., LAW AND PRACTICE OF
THE EUROPEAN CONVENTION ON HUMAN RIGHTS AND EUROPEAN SOCIAL CHARTER 239-253(Council of
Europe Publishing 1999); Jane Lid@urrent topic: the concept of family life under ERH. EUR. HuMm.
RTs. L. REv. 15 (1998); David Feldmarhe developing scope of Article 8 of the Europeanv@ntion
on Human Rights3 EUR. HUM. RTs. L. REv. 265 (1997); Vincent Coussirat-Coustete, notion de
famille dans les jurisprudences de la Commissiodecta Cour européennes des droits de I'Homime
INTERNATIONALISATION DES DROITS DE [H OMME ET EVOLUTION DU DROIT DE LA FAMILLE 45 (1996).

4> See, inter aliaMarckx v. Belgium, 31 Eur. Ct. H.R. (ser. A) § 4B79); Scozzari and Giunta v. Italy,
2000-VIII Eur. Ct. H.R. § 221.

“°See, e. gKeegan v. Ireland, 290 Eur. Ct. H.R. (ser. A) §5994); Margareta and Roger Andersson v.
Sweden, 226 Eur. Ct. H.R. (ser. A) 8 72 (1992)h&ls v. Germany, 2000-VIII Eur. Ct. H.R. § 43;
Kutzner v. Germany, 2002-| Eur. Ct. H.R. § 58.

“"Inter alia, Berrehab v. the Netherlands, 138 Eur. Ct. H.Br.(8) § 21 (1988); Elsholz v. Germany,
2000-VIII Eur. Ct. H.R. § 43.
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of visiting rights and the non-enforcement of cdstin cases of abduction constitute an
interference with the right to respect for familf] which may be, in certain cases and
as we shall see, legitimate under paragraph 2 tél&8. Furthermore, as the Court has
repeatedly held either in cases of non-enforcerakatcess rights or in cases of child
abduction, Article 8 includes a right for parerdshave measures taken by the national
authorities in a manner calculated to enable fartmdy to be developed normally and
that will permit them to be reunited with their kchien?® In the Court's analysis a fair
balance between the interests of all persons conedeand the general interest in
ensuring respect for the rule of law must be stfSke

The award of the custody to one parent will inébdlifaconstitute an interference
with the family life of the other parent and, altigthn the conventional organs consider
that “the terms of paragraph 2 leave a consideradasure of discretion to the
domestic courts when deciding on questions conegrthie custody of the children of
divorced parents® a right of access will derive from Article 8 toetmon-custodial
parent? In fact, the non-custodial parent can only be enéed from access to the child
if very serious reasons laid down on the secondgraph of Article 8 are put forward,
such as the protection of health and morals ofiohi, namely their psychological well-
being>? Besides, all difference in treatment regardingeascrights between divorced
parents and natural parents of children born oetsidrriage without an objective and
reasonable justification is discriminatory and tooademned by the European Judyje.

The equality principle between mother and fatheusthalso guide the national
authorities’ decision in awarding parental rightierefore, in the Court’s opinion, a

“8 See, e. gEriksson v. Sweden, 156 Eur. Ct. H.R. (ser. AL§10989); Margareta and Roger Andersson
v. Sweden, 226-A Eur. Ct. H.R. (ser. A) § 91 (19%2Jsson v. Sweden (No. 2), 250 Eur. Ct. H.R. (ser.
A) 8 90 (1992); Hokkanen v. Finland, 299-A Eur. EtR. (ser. A) § 55 (1994); Ignaccolo-Zenide v.
Romania, 2000-1 Eur. Ct. H.R. 8 94; Sophia Gudrams$en v. Turkey, Eur. Ct. H.R. § 97 (2003).
*¥Nuutinen v. Finland, 2000-VIII Eur. Ct. H.R. § 129

0 X. v. Federal Republic of Germany, App. No. 2689/61 Eur. Comm’'n H.R. Dec. & Rep. 366, 376
(1968). Moreover, as the Strasbourg Court notdddkkanen v. Finland, 299-A Eur. Ct. H.R. (ser. A) §
55 (1994), this Court's “task is not to substitiiself for the domestic authorities in the exerci$eheir
responsibilities regarding custody and access $sdud rather to review, in the light of the Contiemn,

the decisions taken by those authorities in theotse of their power of appreciation”.

®1 See, e. gHendriks v. the Netherlands, App. No. 8427/78 E28. Comm’n H.R. Dec. & Rep. 5 § 94
(1982).

’See, e.g.Jonsson v. Sweden, App. No. 12495/86, 54 Eur. ContiiR. Dec. & Rep. 194, 199 (1987)
(where, given the serious difficulties and conflittetween parents, the refusal of a natural fathéght

of access to his child was considered a justifiedrference with his right to respect for his faniife,
because it was important for the child’s well-betiogbe kept out of those difficulties) and Schaal v
Luxembourg, Eur. Ct. H.R. 88 50-53 (2003) (findithgat the interests of the child justified suspegdin
the applicant’s access rights and the interferevitie his right to respect for his family life whileaiting

for the outcome of the criminal trial against hion §exual abuses).

%3 See for instance, Sahin and Sommerfeld v. German§320ill Eur. Ct. H.R.
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decision based essentially in religiéror sexual orientation of the parent alone
encompasses a violation of Article 8 taken in coaofion with Article 14 of the
Convention.

On the other hand, rocky relationships betweenraggad or divorced parents or
between parents and other relatives may oftenti@adnflicting problems or obstacles
on access to children by the non-custodial pailengeneral, considering the national
authorities’ obligation to act in manner calculatedallow family ties to develop and to
take measures that will enable parent and chileetoeunited, the non-enforcement of a
parent’s right to access to its child against teespn who is refusing to comply with
court orders may constitute a violation of Artigle

For instance, inHokkanen v. Finlandthe Strasbourg Court upheld that the
State’s failure to implement a father’s right tc@ss to his daughter against the denial
of the maternal grandparents to comply with coudeos was contrary to his right to
respect for his family lif&®

Nevertheless, the Court will not find a violatiohAaticle 8 if the Member State
has made good faith efforts to enforce the acaéghssrawarded under a court order and
the principle obstacle to the parent-child contadhe opposition and resistance of the
custodial parert’

Similarly, and having in mind the same positive igdion of national
authorities, the state’s failure to facilitate @mpt reunion of a parent with a child in
cases of abduction by the other parent is contatiie parent’s right to respect for his
or her family life. Indeed, the Strasbourg Couri wsually find a breach of Article 8 if
it concludes that national authorities have fatledocate the child, to restore the rights

that were restricted and to penalise the parentuvit@nfully removed and retained the

** Hoffmann v. Austria, 255-C Eur. Ct. H.R. (ser. 8§ 30-36 (1993) (holding that the withdrawal of
parental rights previously granted to the mothesebaon the mere fact that she was a member of
Jehovah’'s Witnesses constituted a violation ofdet8 taken in conjunction with Article 14%ee also,
mutatis mutandisPalau-Martinez v. France, 2003-XIl Eur. Ct. H§3.29-43. By contragteelsmailova

v. Russia, Eur. Ct. H.R. 88 62-63 (2007) (considgethat the reasoning of the domestic courts sklowe
that they were focused solely on the interest efahildren and therefore finding no violation oftidles

8 and 14).

*® Salgueiro da Silva Mouta v. Portugal, 1999-1X EGt. H.R. § 36 (finding that the national court
awarding the custody to the mother made a distinciased on considerations regarding the father’'s
sexual orientation, which was not acceptable utfteConvention).

% Hokkanen v. Finland, 299-A Eur. Ct. H.R. (ser.§8)58-62 (1994)See als®ophia Gudrun Hansen v.
Turkey, Eur. Ct. H.R. 88 101-109 (2003) (concluditigt the national authorities “failed to make
adequate and effective efforts to enforce the apptis access rights to her children and therebhatéd

her right to respect for her family life”, §108).

" SeeGlaser v. the United Kingdom, Eur. Ct. H.R. §§ 86(8000); Nuutinen v. Finland, 2000-VIII Eur.
Ct. H.R. 88 130-138.
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child. In addition, when assessing the compliandd Vrticle 8 in this context, the
European Judge has analysed whether States hadeimctonformity to the obligations
concerning the prompt return of an abducted chishened in the Hague Convention
on Civil Aspects of International Child Abductioh2b October 1986°

For example, ingnaccolo-Zenide v. Romaniaoncerning the unlawful removal
of the applicant’s two daughters by their fathke €Court found that national authorities
had failed to “make adequate and effective effotts’facilitate the execution of the
domestic court’s order and thereby to enforce tlwgher's right to the return of her
children, which breached her right to respect farfamily life >

The Strasbourg Court has likewise underlined thatases of this kind, having
regard to the damaging and irremediable conseqaethes the passage of time will
bring on the parent-child relationship and alsccampliance with Article 11 of the
Hague Convention, the national authorities muse tal the measures that could
reasonably be expected and that they must do ghduti delay™®

In Maire v. Portugal the Court held that the four years and six motehgth of
time that had elapsed between the moment thatpblecant’s request for returning the
child was transmitted to the Portuguese authoréresdthe location of the child “placed
the applicant in an unfavourable position, particiyl with the child being so youn§®.
In the instant case, the Strasbourg Court furtteded “that each Contracting State must

equip itself with an adequate and sufficient lesy@lenal to ensure compliance with the

*8 See among others, Ignaccolo-Zenide v. Romania, 208Q¢l Ct. H.R. § 95; Iglesias Gil and A.U.I. v.
Spain, 2003-V Eur. Ct. H.R. § 51; Sylvester v. AiastEur. Ct. H.R. § 57 (2003); Maire v. Portugal,
2003-VII Eur. Ct. H.R. § 72See alsdBajrami v. Albania, 2006-XIV Eur. Ct. H.R. 88 66-68here the
Court found a breach of Article 8 on the basisheffailure to ratify the Hague Convention.

%9 |gnaccolo-Zenide v. Romania, 2000-1 Eur. Ct. H§RL13. By contrasteeVolesky v. Czech Republic,
Eur. Ct. H.R. 8 116-125 (2004) (finding no violatiof Article 8, as the national authorities, acdogdo

the Court, took all the measures that could redsgrwve been expected of them in order to enftiree
right of access in respect of the applicant’s soralsoMihailova v. Bulgaria, Eur. Ct. H.R. 88§ 84-102
(2006).

% Seelgnaccolo-Zenide v. Romania, 2000-1 Eur. Ct. H.R.0B; Sylvester v. Austria, Eur. Ct. H.R. § 60
(2003).

®1 Maire v. Portugal, 2003-VII Eur. Ct. H.R. § TJee also, inter alidylonory v. Romania and Hungary,
Eur. Ct. H.R. 88 82-83 (2005) (underlying that firatters pertaining to the reunification of childneith
their parents, the adequacy of a measure is albe jodged by the swiftness of its implementatsugh
cases requiring urgent handling, as the passagemef can have irremediable consequences for the
relations between the children and the parent wbesdot live with them” and recalling that “the
interests of the child are paramount in such casesd KiZ v. Czech Republic, Eur. Ct. H.R. 8§ 89, 92,
93 (2007) (where the Court, in order to find a lbtreaf Article 8, took account of the lapse of time
between the application for the enforcement ofdheision granting the applicant a right of contiact
1994 and the first meeting between the applicadttas: son in 2001, when the child was nearly tearye
old).
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positive obligations imposed on it by Article 8 tfe Convention and the other
international agreements it has chosen to raffty”.

Finally, it should be noted that, according to @murt, “the national authorities’
obligation to take measures to facilitate reun®maot absolute, since the reunion of a
parent with children who have lived for some timéwthe other parent may not be able
to take place immediately and may require prepayatoeasures to be takeff.It
further added that “the nature and extent of suddpagration will depend on the
circumstances of each case, but the understandohg@operation of all concerned are
always an important ingredient” and, accordinghyhiist national authorities must do
their utmost to facilitate such co-operation, abligation to apply coercion in this area
must be limited since the interests as well asrigifgs and freedoms of all concerned
must be taken into account, and more particuldrdyliest interests of the child and his

or her rights under Article 8 of the Conventidf”.

4. Children in public care

According to the well established case-law of theopean Court, “the mutual
enjoyment by parent and child of each other's campeonstitutes a fundamental
element of family life, and domestic measures himgesuch enjoyment amount to an
interference with the right protected by Articleo8the Convention®> Consequently,
the compulsory taking of children into public catleeir placement in homes or with
foster families or even their freeing for adoptamd the contact restrictions constitute
interferences with the right to respect for familig and may entail a violation of
Article 8, unless they are “in accordance with lde”, pursue a “legitimate aim” and
can be regarded as “necessary in a democratictgbcie

The Strasbourg Court makes a distinction betweemalanterferencese(g, the

temporary taking of children into public care), plgmentary interferences.¢,

%2 Maire v. Portugal, 2003-VII Eur. Ct. H.R. § 76.

%3 Sophia Gudrun Hansen v. Turkey, Eur. Ct. H.R. §2883).See alsdgnaccolo-Zenide v. Romania,
2000-! Eur. Ct. H.R. § 94.

% Sophia Gudrun Hansen v. Turkey, Eur. Ct. H.R. §283).See alsdgnaccolo-Zenide v. Romania,
2000-I Eur. Ct. H.R. § 94.

In general, on this subjeske, inter aliaHARRIS, LAW OF THE EUROPEAN supra3, at 392-4, 408, 409,
555; Nicole Gallus,La séparation du couplein LE DROIT DE LA FAMILLE A L'EPREUVE DE LA
CONVENTION EUROPEENNE DES DROITS DE'HOMME, 55, 62-87 (F. Krenc and M. Puéchavy, ed.,
Bruylant, 2008); K, THEORY AND PRACTICE, supra3, at 697-8; @MIEN, SHORT GUIDE, supra91, at
85-6; SUDRE, DROIT EUROPEENSuUpra3, at 438-9.

%5 See,among othersJohansen v. Norway, 1996-11l Eur. Ct. H.R. § 52;ad T. V. Finland, 2001-VII
Eur. Ct. H.R. § 151.
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restriction of access rights) and extremely hansérierenceseg g, the taking of a new-
born baby into public care at the moment of itgh)irThe Court’s scrutiny will be,
therefore, intensified and more rigorous when seiqmgintary restrictions or drastic
measures are at stake.

Furthermore, the European Court has consistentdgstd that, even though the
taking into public care of a child may be considelegitimate, such measure should be
regarded as temporary, to be discontinued as seair@amstances permit, and should
be consistent with the ultimate aim of reuniting tamily® In this regard, according to
this organ, a fair balance has to be struck betwaewne hand, the interests of the child
remaining in care and, on the other hand, thodbeoparent in being reunited with the
child.®” In carrying out this balancing exercise, the listrests of the child must be the
paramount consideration and, thus, may overridsetiod the parerff

For instance, irK.A. v. Finland the Strasbourg Court found that Article 8 had
been breached, since it could not discern “anyssrand sustained effort on the part of
the social welfare authority directed towards ftaling a possible family
reunification”®®

In order to be regarded as “necessary in a demo@atiety” care measures
must be based on relevant and sufficient reashasjd to say strong presumptions that
the children are suffering from violence and maltmeenf® or sexual abusés or that
the parent is incapable of managing the childres their upbringing due to mental

illness or personality disordér Nevertheless, if neither the parents’ capacitpriag

% See, e.gQlsson (No.1) v. Sweden, 130 Eur. Ct. H.R. (ser§ 81 (1988); Johansen v. Norway, 1996-
Il Eur. Ct. H.R. 8 78; K. and T. v. Finland, 20¥1} Eur. Ct. H.R. § 178; Kutzner v. Germany, 2002-|
Eur. Ct. H.R. 8 76.

®"See, e.gHaase v. Germany, 2004-VIl Eur. Ct. H.R. § 93.

® See, e.g.Johansen v. Norway, 1996-1ll Eur. Ct. H.R. § 78;atd T. v. Finland, 2001-VII Eur. Ct.
H.R. § 156.

% K.A. v. Finland, Eur. Ct. H.R. § 142 (2008ee alsK. and T. v. Finland, 2001-VII Eur. Ct. H.R. §
164 (finding that, despite evidence of an improvenie the situation which had led to the care ogder
the mother's mental illness —, there was no sergffsrt in order to put an end to public care and,
therefore, a fair balance between the interestsiwed was not stroke and this constituted a viotatf
Article 8).

0 For example, in Gnahoré v. France, 2000-1X Eur.FCR., the Court found that the taking of the ehil
into public care, the suspension of the applicaiglst to contact and to the restrictions imposadiat
right during the relevant period were justifiedthe risk of violence and maltreatment carried outhe
father, as the child was admitted to the hospitti serious bodily wounds and scars.

" For instance, in Covezzi and Morselli v. Italy,rEGt. H.R. (2003), care measures were authorized o
the grounds that the children had been subjectedxoal abuse by certain members of the family.

2By way of example, in Scozzari and Giunta the sasjon of the first applicant's parental rights el
temporary removal of the children from their motbexare were considered justified by the fact that
mother suffered from a personality disorder andsttwas incapable of assuming her role as a parent.
Also in P. c. and S. v. the United Kingdom, 2002&ir. Ct. H.R., the newborn’s removal from her
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up their children or the affection they bore theme at stake, the Court does not
consider justified the most drastic care measurth@placement of children in public
institutions on grounds of lack of resourcegy(suitable and stable home or insufficient
financial resources). IWVallova and Walla v. the Czech Repuptiee Court held that
national authorities should have had recourseds tirastic measures, like monitoring
the applicants’ living conditions and hygiene agaments and advising them what
steps they could take to improve the situationfardia solution to their problents.

In what regards the proportionality assessment,Sthasbourg Court has also
found that the removal of a newborn from its motivas a too extreme measure to be
compatible to Article 8¢

In addition, in these cases, the Court has held ttie obligation to respect
family life under Article 8 involves procedural gaatees. Thus, the domestic
authority’s decision-making process must take iatgount, for instance, the parents
point of view and interests, the social servicgsorts, the children’s own wishes, if
their age allows if> Accordingly, in order to guarantee the respect femmily life,
national authorities must properly involve paremsthe decision-making process
concerning their children and this may mean granthem direct access to the
authorities’ file of protective caré.

By way of example, iitMcMichael v. the United Kingdanthe Court concluded
that, considering the failure to disclosure repais other relevant documents during
the domestic proceedings, the parents had not heeolved in the decision-making
process, seen as a whole, to a degree sufficieprdeide them with the requisite
protection of their interests” and, consequentl§oind a breach of Article 8.Also, in

Moser v. Austriahaving regard to the fact that the applicant aray heard once by the

mother at birth was due to the existing evidened the mother may have had a propensity to harm her
child, which was cause by psychiatric problems (btimusen syndrome), although the Court concluded
that this was a too extreme measure and henceedofgticle 8.See alsd. and T. v. Finland, 2001-VII
Eur. Ct. H.R.; Kutzner v. Germany, 2002-I Eur. BiR.

3 Wallova and Walla v. the Czech Republic, Eur.KCR. §§ 74-75 (2006).

" SeeK. and T. v. Finland, 2001-VII Eur. Ct. H.R. § 188; c. and S. v. the United Kingdom, 2002-VI
Eur. Ct. H.R. § 116.

> See among others, W. v. the United Kingdom, 121 Eiir.H.R. (ser. A) § 63 (1987); Couillard and
Maugery v. France, Eur. Ct. H.R. § 303 (2004).

% In this sensesee SUDRE, DROIT EUROPEEN supra 3, at 437.See alsdl. P. and K. M. v. the United
Kingdom, 2001-V Eur. Ct. H.R., where the Court eagibed “that it is essential that a parent be place
in a position where he or she may obtain accessféomation which is relied on by the authorities i
taking measures of protective care” (8 80) andhfntstated that “the positive obligation on the
Contracting State to protect the interests of #illy requires that this material be made availablthe
parent concerned, even in the absence of any reloyése parent” (§82).

"McMichael v. the United Kingdom, 307-B Eur. CtRd(ser. A) §§ 87-93 (1995).
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Juvenile Court, had no possibility to comment aorepf social services and was not
assisted by counsel in the proceedings beforeGbatt, the European Court held that
the parent was not sufficiently involved in the iden-making proces€

Besides, in the Court’s point of view, parents may be sufficiently involved in
the decision-making process, if an excessive puareddelay is verified?

However, the European Court admits exceptions deggrthe parents’ proper
involvement in the decision-making process in efioepl circumstance® as those of

an immediate threat to the chfitl.

5. Theright to respect for family life of prisoners

Although any detention, lawful for the purposesAaficle 5 of the Convention,
entails by its nature an interference with oneiggie and family life, the conventional
organs consistently hold that it is an essential pha prisoner’s right to respect for
family life that the State assists him as far assfme in establishing and maintaining
effective contact with his family and, in genenalth people outside prison in order to
facilitate the prisoners’ social rehabilitatién.

In Boyle and Rice v. the United Kingdothe Strasbourg Court held that, when
assessing the scope of the State’s positive oldigander Article 8 in relation to prison
visits, “regard must be had to the ordinary andaeable requirements of imprisonment
and to the resultant degree of discretion whichnigonal authorities must be allowed
in regulating a prisoner’s contact with his famif§’In what concerns specifically the
transference of a prisoner to prison closer horsg¢ha European Commission asserted
in Ouinas v. Franceonly in exceptional circumstances will the ddsed State’s

positive obligation extend to transferring a prieofrom one prison to anoth®f.

8 Moser v. Austria, Eur. Ct. H.R. § 72 (2008e alsd. c. and S. v. the United Kingdom, 2002-VI Eur.
Ct. H.R. § 137 (holding that the lack of legal mgentation during care and adoption proceedingshend
lack of any real lapse of time between the two pdures deprived the applicants of being sufficientl
involved in the decision-making process, which anmed to a violation of Article 8).

" For instance, in Covezzi and Morselli v. Italy,rEGt. H.R. § 132-139 (2003), this organ considered
that the excessively long period of 20 months takgnthe Youth Court to decide the issue of the
applicants’ parental rights contravened Article 8.

9 SeeK. and T. V. Finland, 2001-VII Eur. Ct. H.R. § 166.

81 SeeHaase v. Germany, 2004-VII Eur. Ct. H.R. § 95.

82 SeeA. v. the United Kingdom, App. No. 9054/80, Eur.@m’n H.R. 9 (1982)McCotter v. United
Kingdom, App. No. 18632/91, Eur. Comm’'n H.R. (1992essina (No. 2) v. Italy, 2000-X Eur. Ct. H.R.
§61.

8 Boyle and Rice v. the United Kingdom, 131 Eur. BIR. (ser. A) § 74 (19885ee alsdikme v.
Turkey, 2000-VIII Eur. Ct. H.R. § 117.

8 Quinas v. France, App. No. 13756/88, 65 Eur. ComkhR. Dec. & Rep. 272, 277 (1990).
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The restrictions imposed on the number of visita frisoner or on the number
of persons who may visit a prisoner or even onespondence, the interdiction of visits
or supervision over those visits, the subjectiora afetainee to a special prison regime
or special visit arrangements constitute, therefare interference with the right to
respect for family life under Article 8.Such measures may be justifiable if they are “in
accordance to the law” and are “necessary in a detio society” in order to pursue a
legitimate aim or aims, namely, for the “preventadrdisorder or crime”, as required by
paragraph 2 of the same provision.

In what regards the “in accordance with the lawtecion, the contact limitation
must be based on published, accessible, suffigienidar and detailed provisioffs.
Thus, there may be a violation of Article 8 whertioal authorities have total
discretion to limit or to exclude visits or corresglence from family members to
prisoners’ On the other hand, if guidelines for limiting w&siby family members to
particularly categories of prisoners, that is,pésial prison regimes are promulgated,
the Court may find no breach of Article 8 if theognds laying under those regimes are
particularly serious and the possibility of relaxitme restrictions exisf§.

As to the “necessity” criterion, these measurestncosrespond to a pressing
social need and, in addition, must be proportionatdhe legitimate aim they intend to
achieve®™ When assessing the proportionality of the resoricof family visits, the

European Judge takes into account, namely, theidnrand range of those measutes,

8 Klamecki v. Poland (No. 2), Eur. Ct. H.R. § 148@3).

8 Gulmez v. Turkey, Eur. Ct. H.R. §§ 50-55 (2008).

8 Poltoratskiy v. Ukraine, 2003-V Eur. Ct. H.R. §§71162 (finding that the interference was not “in
accordance with the law”, since the conditions etledtion of persons on death row were governechby a
internal and unpublished document which was nog¢ssible to the public and, therefore, violated dti

8).

8 SeeMessina (No. 2) v. Italy, 2000-X Eur. Ct. H.R. (waehe special visiting regime was due to the
fact that the prisoner was a convicted Mafia mendra aimed to cut the links between him and his
original criminal environment and, hence, prevamfitafia crime).

8 SeeVan der Ven v. the Netherlands, 2003-1l Eur. CtRHE§ 69-72 (where restricting family visits
aimed the prevention of escape and, according éoQburt, those measures were proportional to the
legitimate aim pursued) and Messina (No. 2) vy|t2000-X Eur. Ct. H.R. 88 72-74 (where restricting
family visits aimed the prevention of Mafia crimadadid not go beyond what was necessary in a
democratic society to attain that aim). By contraséLavents v. Latvia, Eur. Ct. H.R. §§ 138-143 (2002)
(finding that the absolute prohibition of familysits for one year and seven months had not been
necessary in a democratic society and, thus, @dlArticle 8 on that account).

% seeKlamecki v. Poland (No. 2), Eur. Ct. H.R. § 152 @3D (concluding that, having regard to the
duration and the nature of the restrictions onapplicant's contact with his wife, who had alsorbee
charged with a related criminal offence, the altsofrohibition of contact between them for one year
was disproportionate to the aim pursued).
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the reason for the detentfrand the seriousness of what is at stake for tisemer in
question’? Nevertheless, in this organ’s point of view, asabte prohibition of visits
will only be justifiable in exceptional circumstars’”

Regarding “conjugal visits”, despite noting withnngyathy the reformative
movement in several European Countries towardgripeovement of the imprisonment
conditions and the possibilities for detained pessof continuing their conjugal life to a
limited extent’, the Strasbourg organs have repeatedly stresaeththright to family
life under Art 8 does not encompass the right torvicted prisoners to enjoy “conjugal
visits” with their spouse$. Indeed, the refusal of conjugal visits to the bhetd spouse,
in spite of amounting to an interference with tight to respect for family life, may
“for the present time® be regarded as justified for the prevention obiisr and crime
within the meaning of paragraph 2 of Article 8 ahds cannot constitute at the same
time a breach of Article 12, the conventional pstamal which grants protection to the
right to marry®’

1 As Donna Gomien rightly observes, “those servirigiinal sentences generally have less protection
than those detained for other purposes permitteérufirticle 5 of the ConventionSeeDONNA GOMIEN,
SHORT GUIDE TO THE EUROPEAN CONVENTION ON HUMAN RIGHTS 85 (Council of Europe Publishing
2005) [hereinafter GMIEN, SHORT GUIDH. See, e.g.Nowicka v. Poland, Eur. Ct. H.R. 88 73-77 (2002),
(holding that restricting visits to one per monthere the applicant was detained for a total peoibd
eighty-three days for the purposes of compellinggiéance with a lawful court order and did not asit
the grounds for the detention entailed a breackriigle 8).

92 SeePloski v. Poland, Eur. Ct. H.R. §§ 36-39 (2002hdfing that the refusal to grant the applicant a
temporary release to attend the funerals of higrmarviolated Article 8)See alsoand in contrast
Marincola and Sestito v. Italy, App. No. 42662/8r. Ct. H.R. (1999) and Georgiou v. Greece, App.
No. 45138/98, Eur. Ct. H.R. (200®ee alsd ogher v. the United Kingdom, App. No. 28555/95y.KLtt.
H.R. (1998) (considering that an enforced sepamatib a mother from her baby in prison as a
consequence of her categorization as a securggmei may also engage Article 8).

% Lavents v. Latvia, Eur. Ct. H.R. § 141 (2002).

% Seeinter alia, X. and Y. v. Switzerland, App. No. 8166/78, 13rEQomm’n H.R. Dec. & Rep. 241,
243 (1978); E.L. H. and P.B. H. v. the United Kiogad App. No. 32094/96 and 32568/98.,-B Eur.
Comm’'n H.R. Dec. & Rep. 61, 64; Aliev v. Ukrairieyr. Ct. H.R. § 188 (2003). In fact, in Dickson v.
the United Kingdom, Eur. Ct. H.R. § 81 (2007), @aurt observed that more than half of the Contnacti
States allowed conjugal visits in prison.

% SeeX. v. Federal Republic of Germany, App. No. 3603/&8r. Comm’n H.R. (1970) (where the
applicant was refused permission to receive visits his wife over weekends in order to maintaieitth
marital life). See also, mutatis mutandfjev v. Ukraine, Eur. Ct. H.R. 88§ 188-189 (2003).

% This expression used by the Court in Aliev v. Uikea Eur. Ct. H.R. § 188 (2003) suggests, as nghtl
points out Alistair Mowbray, that this organ seetosbe willing to change its approach regarding this
mater in the futureSeeALISTAIR MOWBRAY, CASES AND MATERIALS ON THEEUROPEANCONVENTION ON
HumAN RIGHTS 785 (Oxford University Press, 2007).

% SeeX. and Y. v. Switzerland, App. No. 8166/78, 13 EDomm’n H.R. Dec. & Rep. 241, 243 and 244
(1978); E.L. H. and P.B. H. v. the United Kingdospp. No. 32094/96 and 32568/981-B Eur.
Comm’n H.R. Dec. & Rep. 61, 64.

For more details on the respect for family life mfisonerssee, inter alia,HARRIS, LAW OF THE
EUROPEAN supra 3, at 395, 408, 409, 555;IX, THEORY AND PRACTICE, supra3, at 715-9; GMIEN,
SHORT GUIDE, supra91, at 85; Manuel Lezertua Rodriguéns derechos de los reclusos en virtud del
Convenio Europeo de Derechos Humanims EGUZKILORE — CUADERNO DEL INSTITUTO VASCO DE
CRIMINOLOGIA, 135, 145-153 (Instituto Vasco de Criminologia98p
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In this context, mention should also be made toctme Dickson v. the United
Kingdom, where the Court's Grand Chamber sustathed the refusal of access to
artificial insemination facilities to the applicantvho were both detained, did not strake
a fair balance between the competing public andapei interests involved and,

accordingly, violated Article &

6. Theright to respect for family life of immigrants

Every person who is under the jurisdiction of at&fzarty to the ECHR may
rely on the protection afforded by this instruméAtticle 1 ECHR). Thus, also the
foreigners who claim to be affected by a measiseeid from a State-party may address
an application to the Eur. Ct. H.R

Article 8 is an important limit to the immigratigolicies of States Parti&s The
Eur. Ct. H.R. has stressed that the measures afstac and deportation of aliens may
interfere with an existing family life, since sudhcisions might result in the separation
of the members of the famif}f.

Therefore, Article 8 can be a ground for contrgliboth a refusal of family
reunification and a decision of deportation. In thener situation, the State might have
the positive obligation to admit the entry of adign family member into the territory.
In the latter case, the State might be prevented fieporting an alien if the deportation
amounts to a disruption of the family living in ttegritory.

However, the Court has continuously held that Agti® does not guarantee the
right of an alien to enter or to reside in a pafac country. This is because of the
general principle of international law whereby 8$athave the sovereign power to

control immigration, and broad discretionary in lswgontext. The extent of a State’s

% SeeDickson v. the United Kingdom, Eur. Ct. H.R. §§85 (2007).

% In general, on the respect for family life of tfmmigrants, see Ana Rita Gil,Um Caso de
Europeizacdo do Direito Constitucional Portuguésa—Afirmacdo de um Direito Fundamental ao
Reagrupamento FamiliarReEv. DIREITO PUBLICO 2 (2009); Héléne LamberfThe European Court of
Human Rights and the Right of Refugees and OthesoRe in Need of Protection to Family Reunjon
INT'L J. REFUGEEL. 11, (1999), P. Van DijkProtection of «Integrated» Aliens against Expulsiorder
the European Convention on Human RigiMtdMMIGRATION AND ASYLUM LAW AND POLICY IN EUROPE
(Kluwer Law International, 2001) Cynthia S. Anddrfan-Wayne,Family Unity in Immigration and
Refugee Matters : United States and European Ambres INT'L J. REFUGEEL. 8 (1996), Jen Vedsted-
HansenMigration and the Right to Family and Private Lifa MONDIALISATION, MIGRATION ET DROITS

DE L'HOMMME : LE DROIT INTERNATIONAL EN QUESTION(Bruylant, 2007).

190 1n 1963, the Eur. Comm’'n H.R. has stressed: «drtain circumstances, refusals to give certain
persons access to, or allow them to take up res@d@m a particular country, might result in the
separation of such persons from the close membetsew family which could raise serious problems
under Article 8 of the Convention » X. v. DenmarkpA No. 1855/63, 8 Y.B. Eur. Conv. H.R. 200204
(1965).
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obligation to admit into its territory foreign réles or to refrain from expelling
immigrants will vary according to the particularatimstances of the persons involved
and the general interest.

The Eur. Ct. H.R. has so far took the position thatdecisions on deportation
must be under a stricter scrutiny than the decisi@iusing family reunification’.
Regarding the latter, the Court considers that thdy lead to a violation of Article 8 if
the family does not have the chance to be reumitedcountry connected with either of
the member$? In Gl case, the applicant was a Turkish nationélb vived in
Switzerland with a temporary residence permit omanitarian grounds with his
seriously ill wife and their daughter. The Swisghauities refused to allow his two
sons, who had remained in Turkey, to join them. Twurt considered that no
interference in the family life had occurred be@ati®ere were no obstacles preventing
the family from being reunited in TurkgY.

The Court’s approach to family reunification isswdsmnged in 2000. In two
cases the decisions of refusal of family reunifaratvere considered a breach to Article
8'% In both of them the applicants had asked foréumification of their children and
had other children deeply integrated in the hoanhty. The Court considered that these
children would suffer strong hardship in case ohagal of the entire family to the
country of origin of the parents. Therefore, besithe protection of the family unity, it
was also the principle of the best interest of ¢hiédd that played an important role in
these cases.

The Court has adopted a more liberal approach ttsvaon-citizens already
present in the territory of a member-state seekioigto be removed from there. The
Court holds that the State, when deciding a depontaneasure, has to strike a fair
balance between the applicants’ interests on the ltand and its own interest in
controlling immigration on the other. They havestoike such a balance in order to
justify that the interference was “necessary iremdcratic society” in light of Article 8

(2). In order to determine whether the States Isieck a fair balance between these

191 That is because the refusals of family reunifmatare considered positive obligations, in whicé th
States have a broader margin of appreciation.

192 The Eur. Comm’n H.R. has also stressed: “If théy degal residence which they can find is in a
country unconnected with either of them, might ¢ibate a violation of Article 82'See X & Y v. United
Kingdom, application 5301/71, 882, Coll. 43 (197%8)82.

193 Giil v. Switzerland, 1996-1 3 Eur. Ct. H.R.. In tt@se Ahmut v. the Netherlands, 1996-VI 24 Eur. Ct.
H.R, the Court has reached the same conclusion.

194 Case Sen v. the Netherlands 2001-XII Eur. Ct. Bh& Tuquabo-Tekle and others v. the Netherlands
2005 Eur. Ct. H.R.
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two competing interests, the Court takes into astaeveral aspects. They were
summarized in theBoultif'® and Uner'®® cases. The Court analyses the existing
personal and family life of the alien and the sjiaf social, cultural and family ties
with the host count’y’, the nationalities of the various persons conakrad the
situation of the alien’s family®. The regular or irregular situation of the alienthe
country is also to be considered. Besides, thetGakes in consideration the remaining
ties with the country of origin. It assesses thesulity of transferring the family life in
the country to which the alien is to be expelled #me seriousness of the difficulties
which the family members are likely to encountezréin. Where the alien is being
deported for having committed a crime, the Coudlygses the nature or seriousness of
the offence committed, and the time elapsed siheeoffence and the alien’s conduct
during that period.

An important factor which is always taken into amcbis whether there are
children involved, their age and their socializatio the host country. The best interests
and well-being of the children, in particular therisusness of the difficulties which
they are likely to encounter in the country to whibe applicant is to be expelled are of
the utmost importance, according to the princigléhe best interest of the chifd. The
Court takes into account the age of the childrercemed, their situation in the country

of origin and the extent to which they are dependertheir parents®

195 Boultif v. Switzerland, 2001-1X Eur. Ct. H.R.

1% (Jner v. Netherlands, 2007 Eur. Ct. H.R.

197 |n particular, the length of the stay, the ag¢hefalien when he or she has first arrived to thentry

of immigration (Moustaquim v. Belgium, 193 Eur. GL.R. (ser. A) (1991)), whether he or she has
studied or worked in the host country (Keles v. @amy, 2005, Eur. Ct. H.R.), the acquisition of the
nationality of the host country (El Boujaidi v. R, 51 Eur. Ct. H.R (1997-VI)), amongst other dest
that may demonstrate that the alien is deeply rated into the host community.

1981t js specially considered the marriage to a eitiof the host country and the length of the mgeria
Berrehab v. the Netherlands, 138 Eur. Ct. H.R. &EB& 21 (1988).

199 Maslov v. Austria 2008 Eur. Ct. H.R..

19 The case Rodrigues da Silva and Hoogkamer v. Tétee@dands (2006-1 Eur. Ct. H.R) is particularly
illustrative. A Brazilian citizen had entered angimained unlawfully in the Netherlands and had a
daughter to a Dutch citizen. After divorcing frorartpartner, who took custody of the child, the igne
mother requested a residence permit, arguing tleel ne maintain contact with her daughter. Her
application was rejected by the Dutch Governmehe Eur. Ct. H.R considered it was in the child’stbe
interests to stay in the Netherlands, because atiebben raised jointly by her mother and her patern
grandparents, with her father playing a less premtimole. Thus, she could not follow her motheoalr

On the other hand, the refusal of a residence pemd the expulsion of the mother to Brazil would i
effect break the ties between the mother and tlid,cis it would be impossible for them to maintain
regular contact. Thus, the Court concluded thatDbech Government was under a duty to allow the
applicant to reside in the Netherlands, in ordegrtable the contacts between the alien and het. cfile
basis for its decision was not only the principldaomily unity, but also the best interests of tild. See
also, mutatis mutandisBerrehab v. the Netherlands, 138 Eur. Ct. H.B. (&) § 21 (1988).
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These principles apply regardless of the legalftyhe alien’s stay in the host
country or the nationality of the family members.

Despite its case-by-case approach and its resgmass regarding positive
obligations, the Eur. Ct. H.R. has made a decisor@ribution for the protection of the
family unity of the immigrants. Nowadays almost atimigration laws in Europe
require that administrative authorities take intoaunt the principle of family unity in
their decisions.

The protection afforded against family disruptionimmmigration context by the
Eur. Ct. H.R. is more developed that the one af#fdrdy the Supreme Court of United
States. This latter relies on the plenary powetrdue— a doctrine rooted in sovereignty
that gives the legislative and executive brancHegowernment broad and exclusive
authority to regulate immigration mattéls It is true that U.S. immigration law
provides some opportunities for discretionary felisom deportation for aliens,
especially for those who have substantial tiehéoUnited States. They can prove to an
immigration judge that the negative aspects ofrtkenviction were outweighed by
their U.S. connections. Nevertheless, though thessedies have similarities to the
European approach of balancing the interests,dotige they are not easy to obtain. For
example, the hardship that separation from a pameanforced deportation from one’s
home country entails is not considered sufficienemable the parent of a citizen child

to resist removat?

7. Conclusions

The case-law of the Eur. Ct. H.R has developed meanings of the Article 8
ECHR, far beyond what mere reading of this provisimuld suggest. Thus, Article 8
nowadays protects the family unity in several disiens whenever it is threatened by a

State measure.

1 |n this context, the case Fiallo v. Bell, 430 U877792 (1977) is a leading case. It involved a
challenge to the constitutionality of an immigratiaw which allowed for a more favourable treatment
for alien children who were coming to join theitioén-mothers, than to alien children who were cagni
to join their citizen-fathers. The petitioners agduthat the provision violated due process and lequa
protection rights, and that it “implicated the famdental constitutional interests of United Staiézens
and permanent residents in a familial relationshigie Court upheld the constitutionality of thetsta

on the basis of the plenary power doctrine, stngstlie limited scope of judicial inquiry into imnnagion
matters.

112 0n this aspect, see Jacqueline Bhaiha, «Mere Fortuit of Birth»? Children, Mothers, Bers and
the Meaning of Citizenshipn MIGRATIONS AND MOBILITIES — CITIZENSHIP, BORDERS AND GENDER,
(New York University Press, 2009).

23



Family disruption in the case-law of the Europeasu@ of Human Rights

The case-law analysis carried out in this paperceonng custody and access
allowed us to conclude that, although a wide macogiappreciation may be granted to
Member States in this field, the respect for famifg will not be considered to be
violated if parents’ procedural rights are safededr if the equality principle is
respected, if good faith efforts to enforce acasangements are made and if a fair
balance between the conflicting interests is made.

In what regards public care measures, the Statatgimof appreciation seems
to be narrower and the best interest of the chilthié paramount consideration. Article 8
will not be breached. g, if care measures are based on relevant and isuffieasons
and the parents’ procedural guarantees are saftbgliar

In relation to the right to family life of prisorer the Courts approach
concerning in particular “conjugal visits” seems b® excessively severe and,
considering that more than half of the Contrac@tates allow conjugal visits in prison,
an evolutive interpretation should be expectedhefuture.

Regarding the immigrants, the case-law of the Eitr. H.R represents an
important development in an area that was traditlgnmuled exclusively by the States’
interests and policies, for it stressed that altisiens regarding immigration and
deportation must take into account the family bifiethe alien. Interferences with the
family life are only legitimate if they were preast by a balancing between the
interests of the State mentioned on the paragraphA2ticle 8 and the interests of the
immigrant.

In short, despite not protecting the family unttyan absolute fashion, the case-
law of the Eur. Ct. H.R represents a strong coutitim for the widespread respect of
the family as the basic and sacred unity of the drusociety. It shows that family can
not be arbitrarily disrupted by State measurespevieere such measures are justified

by public interests of the utmost importance.
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